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PREFACE. 

The following sheets were, as the note on the opposite page 
expresses, printed so long ago as the year 1780; The design, 
in pursuance of which they were written, was not so extensive 
as that announced by the present title. They had at that time 
no other destination than that of serving as an introduction to a 
plan of a penal code in terminis, designed to follow them, in the 
same volume. 

The body of the work had received its completion according 
to the then present extent of the author's views, when, in the in- 
vestigation of some fla\A he had discovered, he found himself 
unexpectedly entangled in an unsuspected comer of the meta- 
physical maze. A suspension, at first not apprehended to be 
more than a temporary one, necessarily ensued : suspension 
brought on coolness, and coolness, aided by other concurrent 
causes, ripened into disgust. 

Imperfections pervading the whole mass had already been 
pointed out by the sincerity of severe and discerning friends ; 
and conscience had^ certified the justness of their censure. The 
inordinate length of some of the chapters, the apparent inutility 
of others, and the dry and metaphysical turn of the whole, sug- 
gested an apprehension, that, if published in its present form, 
the work would contend under great disadvantages for any 
chance, it might on other accounts posses^ ^f being read, and 
consequently of being of use. 

But, though in this manner the idea of completing the pre- 
sent work slid insensibly aside, that was not by any means the 
case with the considerations which had led him to engage in it. 
Every opening, which promised to afford the lights he stood 
in need of, was still pursued : as occasion arose, the several 
departments connected with that in which he had at first en- 
gaged, were successively explored ; insomuch that, in one branch 
or other of the pursuit, his researcheB tave neaxVy eo^st^^^^ ^^ 
' whole £eld of legiBlation, 




d Preface. 

Several csusea hove conspired at present to bring to light, 
under tliis new title, a work which under its original one had 
been imperceptibly, but as it hud seemed irrevocably, doomed to 
oblivion. In the course of eight years, materials for various 
works, corresponding to the different branches of the subject of 
legislation, had been produced, and some nearly reduced to shape : 
and, in every one of those works, the principles exhibited in the 
present publication had been found so necessary, that, either to 
transcribe them piece-meal, or to eshihit them somewhere where 
they could be referred to in the lump, was found unavoidable. 
The former course would have occasioned repetitions too bulky 
to he employed without necessity in the execution of a plan un- 
avoidably BO voluminous : the latter was therefore indisputably 
the preferable one. 

To publish the materials in the form in which they were 
already printed, or to wort them up into a new one, was there- 
fore the only aitemative : the latter had all along been his wish, 
and, had time and the requisite degree of alacrity been at com- 
mand, it would as certainly have been realised. Cogeat con- 
siderations, however, concur, with the irksomeness of the task, 
in placing the accomplishment of it at present at an unfathomable 

I distance. 
Another consideration is, that the suppression of the present 
work, had it been ever so decidedly wished, is no longer altogether 
in his power. In the course of so long an interval, various inci- 
dents have introduced copies into various hands, from some of 
which they have been transferred, by deaths and other accidents, 
into others that are unknown to him. Detached, but considerable 
extracts, have evMi been published, without any dishonourable 
views, (for the name of the author was very honestly subjoined 
to them,) but without his privity, and in publications undertaken 
without his knowledge. 
It may perhaps be necessary to add, to complete his excuse for 
offering to the public a work pervaded by blemishes, which have 
not escaped even the author's partial eye, that the censure, so 
justly bestowed upon the form, did not extend itself to the matter. 
In sending it thus abroad into the world with all its imper- 
ibctions upon its head, he thinks it may be of assistance to the 
'wreaiierg be can expect, to receive a short mtiTOatVou ol \,\va 
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chief partioulflTB, iu reapect of which it foils of corresponding 
with hia maturer views. It will thence be observed how in Bome 
reapectB it faiJa of quadrating with the design announced by its 
original title, as in others it does with that announced by the 
fone it bears at present. 

An introduction to it work which takea for its subject the 
totality of any science, ouglit to contain all such matters, and 
such matters only, aa belong in common to every particular 
branch of that science, or at least to more branches of it tban 
Oompared with its present title, the present work fails in 

ith ways of being conformable to that rule. 

introduction to tlie principles of triarah, in addition to 
the analysis it contains of the extensive ideas signified by the 
terma pleaatire, pain., motive, and disposition, it ought to have 
pven a similar analysis of the not less extensive, though much 
less determinate, ideas annesed to the terms emotion, passion, 
appetite, inrlve, viae, and some others, including the names of 
the particular virtues and vices. But as the true, and, if he 
couceiveB right, the only true ground-work for the development 
of the latter set of terms, has l)een laid by the explanation of 
the former, the completion of auch a dictionary, so to style it, 
would, in comparison of the commencement, be little more than 
a mechanical operation. 

Again, as an introduction to the principles of legislation in 
.general. It ought rather to have included matters belonging 
axcluMvely to the ciTtl branch, than matters more particularly 
applicable to the penal: the latter being but a means of com- 
passing the [ends proposed by the former. In preference there- 
fore, or at least in priority, to the several chapters which will be 
found relative to punishment, it ought to have exhibited a set of 
proponUons which have since presented themaeives to him as 
affording a standard for the operations performed hy govern- 
ment, in the creation and distribution of proprietary and other 
civil rights. He means certain axioms of what may be termed 
mental patJiology, expressive of the connection betwL^t the feel- 
ings of the parties concerned, and the several classes of inci- 
denta, which either call for, or are produced by, operations of 
the oatore above mentioned'. 

'I it morse to lote than simply not to gain. — Alow \i 



The consideration of the division of ofTences, and every tiling 
else that belongs to offencea, ouglit, besides, to have preceded the 
conaiderntion of punishment : for the idea of puniahment pre- 
supposes the idea of offenee: punishment, as such, not being 
ioflicted but in consideration of offence. 

Lastly, the analytical dtBcuesioDs relative to tbe classification 
of offences would, according to his present views, bo transferred 
to a separate treatise, in vrhicb the system of legislation is con- 
fiidercd solely in respect of its form : in other words, in respect 
of its method and terminology. 

In these respects tbe performance fails of coming up to the 
author's own ideas of what should have been exhibited in a 
work, bearing the title he has now given it, viz. that of an 
Introduction to the Principhs of Morals and Legislation. He 
knows however of no other that would be less unsuitable ; nor 
in particular would ro adequate an intimation of its actual 
contents have been given, by a title corresponding to the more 
limited design, with which it was written ; viz. tliat of serving 
aa an introduction to a pt.nal code. 

Yet more. Dry and tedious as a great part of the discussions 
it contains must unavoidably be found by the bulk of renders, 
he knows not how to regret the having written them, nor even 
the having made them public. Under every hcadj the practical 
uses, to which the discussions contained under that head ap- 
peared applicable, are indicated ; nor is there, he believes, a 
single proposition that be has not found occasion to build upon 
in the penning of some article or other of those provisions of 
detail, of which a body of law, authoritative or unauthoritative, 
must be composed. He will venture to specify particularly, in 
this view, the several chapters shortly characterised by the 
words SensibiHly, Aetione, Inlentionality, Coneeiousnegs, Motiven. 
Diapositiong, Conaeqv4nee3. Even in the enormous chapter on 



the lighter by hfing diuidcd, — The laffering, of a jienon hart in graiijhation 
of eamiti), fa greater IJian the gratifieatioa produced by the same ca«tt. — 
These, and a few atliers nhlch ha will have oocasioa to exhibit at the head 
of another poblication, have the same clnim tu the appellation of niioinB, 
as tiiiMe giren bj mathematioians under that name; since, referring to 
univeraa] experienoe aa their immediate bnris, they are inoapable of demon- 

Mttatioo, and require only to be developed aad iliustrated, in order to be 

"~~~ ^ »s iaconleetatie. 
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the division of offences, which, notwithstanding the forced com- 
pression the plan has undergone in several of its parts, in manner 
there mentioned, occupies no fewer than one hundred and four 
closely printed quarto pages ^, the ten concluding ones are 
employed in a statement of the practical advantages that may 
be reaped from the plan of classification which it exhibits. 
Those in whose sight the Defence of Usury has been fortunate 
enough to find favour, may reckon as one instance of those ad- 
vantages the discovery of the principles developed in that little 
treatise. In the preface to an anonymous tract published so 
long ago as in 1776 ^, he had hinted at the utility of a natural 
classification of offences, in the character of a test for distin- 
guishing genuine from spurious ones. The case of usury is one 
among a number of instances of the truth of that observation. 
A note at the end of Sect. xxxv. Chap. xvi. of the present 
publication, may serve to show how the opinions, developed in 
that tract, owed their origin to the difficulty experienced in the 
attempt to find a place in his system for that imaginary offence. 
To some readers, as a means of helping them to support the 
fatigue of wading through an analysis of such enormous length, 
he would almost recommend the beginning with those ten con- 
cluding pages. 

One good at least may result from the present publication ; 
viz. that the more he has trespassed on the patience of the 
reader on this occasion, the less need he will have so to do on 
future ones : so that this may do to those, the office which is 
done, by books of pure mathematics, to books of mixed mathe- 
matics and natural philosophy. The narrower the circle of 
readers is, within which the present work may be condemned 
to confine itself, the less limited may be the number of those to 
whom the fruits of his succeeding labours may be found acces- 
sible. He may therefore in this respect find himself in the con- 
dition of those philosophers of antiquity, who are represented 
as having held two bodies of doctrine, a popular and an occult 
one : but, with this difference, that in his instance the occult 
and the popular will, he hopes, be found as consistent as in those 
they were contradictory; and that in his production whatever 

* The Sret edition was published in 17S9, ixi quwcVo. 
* A Fragment on Government, &c^ repTmted i^i**- 
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^^B there is of occuItDess hae been the pure result of sad neceesity, 
^^H and in no respect of cliolce. 

^^1 Having, in the course of this advertisement, had such frequent 
^^B occfteion to allude to different arrangements, aa baviog been Eog- 
^^^L gested by more extensive and maturer views, it may perhaps 
^B^ contribute to the eatisfactiou of the reader, to receive a short 
intimation of their nature ; tlie rather, as, without sucli expla- 
nation, references, made here and there to unpublished worlcB, 
miglit he productive of perplexity and mistake. The following 
then are ttie titles of the works by the publication of which his 
present designs would be completed. They are exhibited in the 
order which seemed to him best fitted for apprehenBioa, and in 
which they would stand disposed, were the whole assemblage 
ready to come out at once ; but the order, in which they will 
eventually appear, may probably enough be influenced in some 

(degree by collateral and temporary considerations. 
Part the 1st. Principles of legislation in matters of m.vil, 
more distinctively termed private diHribiitive, or for shortness, 
distributive, law. 
Part the and. Principles of legislation in matters of penal 
law. 
Part the 3rd. Principles of legislation in matters of pro- 
eedure: uoitiag in one view the criminal and eivU branches, 
between which no line can be drawn, but a very indistinct one, 
and that continually liable to variation. 

Part the 4th. Principles of legislation in matters of reward. 
Part the gth. Principles of legislation in matters of public 
distributive, more concisely as well as femOiarly termed consti- 
lulional, law. 

Part the 6th. Principles of legislation in matters of political 
laeties: or of the art of maintaining order in the proceedings of 
political assemblies, so as to direct them to the end of their in- 
stitution : viz. by a system of rules, which are to the conatltn- 
tional branch, in some respects, what the law of procedure is 
to the civil and the penal. 

Part the 7th. Principles of legislation in matters betwixt 
nation and nation, or, t« use a new though not inexpressive 
^^ appellation, in matters of intei-national law. 
^^L J'srt the Sth. PrincipJes of legislatloa In mB-tUtft o^ f-aance. 
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Part tha 9th. Principles of legislation in matters oi political 
Monomy. 

Part tbe loth. Plan of a body of law, complete in all its 
branches, coiiaidered. in respect of ita formj in other words, in 
respect of its method and terminology; including a view of the 
origination and connexion of tbe ideas expressed by the short 
list of terms, the exposition of which contains all that can be 
said with propriety to belong to the head of universal jwris- 

The nse of the principles laid down under the above several 
heads is to prepare the way for the body of law itself exhibited 
in lerminis; and which to be complete, with reference to any 
political state, must consequently be calculated for the meridiao, 
and adapted to the circumstances, of some one auch state in 
pai-ticular. 

Had he an unlimited power of drawing upon lime, and every 
other condition necessary, it would be his wish to postpone the 
publication of each part to the completion of the whole. In 
particular, the nae of the ten parts, which exhibit what appear 
to him the dictates of utility in every line, being no other than 
to furnish reasons for the several corresponding provisions con- 
tained in the body of law itself, the exact truth of the former 
can never be precisely ascertained, till the provisioiis, to which 
they are destined to apply, are themselves ascertained, and that 
in Unniais. But as the infirmity of human nature renders all 
plans precarious in the execution, in proportion as they are ex- 
tensive in the design, and as he baa already made considerable 
advances in several branchea of the theory, without having made 
correspondent advances in the practical applications, he deems it 
more than probable, that the eventual order of publication will 
not correspond exactly with that which, had it been equally 
practicable, would have appeared moat elegible. Of this irregu- 
larity the unavoidable result will be, a multitude of imperfec- 
tions, which, if the execution of the body of law in lerminis had 
kept pace with the development of the principles, so that each 
])art had been adjusted and corrected by tbe other, might have 
been avoided. Hia conduct however will be the less swayed by 



this inconvenience, from hia auspectiag it to be of the number of 
thoBe in wliich the personal vanity of the author is much more 
concerned, than the instruction of the public : since what-eyer 
amendments may be suggested in the detail of the principles, 
by the literal fixation of the provisions to which they are 
relative, may easily be made in a corrected edition of the 
former, succeeding ujKin the publication of the latter. 

In the course of the ensuing pages, references will be found, 
as already intimated, some to the plan of a penal code to ivbich 
this work was meant as an introduction, some to other branches 
of the above-mentioned general plan, under titles Eomewhat 
different from those, by which they have been mentioned here. 
The giving this warning is all which it ia in the author's power 
to do, to save the reader from the perplexity of loohing out for 
what has not as yet any existence. The recollection of (he 
change of plan will in like manner account for several similar 
incongruities not worth particularising. 

Allusion was made, at the outset of this advertisement, to* 
Borne unspecified difficulties, as the causes of the original su^pen- 
sion, and unfinished complexion, of the present work. Ashamed 
of hia defeat, and unable to dissemble it, he knows not how to 
refuse himself the benefit of such an apology as a slight sketch 
of the natnre of those difficulties may afford. 

The discovery of them was produced by the attempt to solve 
the questions that will be found at the conclusion of the volume : 
IFAerem cojwisted tlm identity ami completeness of a law? What 
the dislinetion, and where the separation, between a penal and 
a civil law ? Wltat the distinction, and iwAwe the separation, 
hetv>een the penal and other branches 0/ the lawl 

To give a complete and correct answer to these questions, it 
is but too evident that the relations and dependencies of every 
part of the legislative system, with respect to every other, must 
have been comprehended and ascertained. But it is only upon 
a view of these parts themselves, that such an operation could 
have been performed. To the accuracy of such a survey one 
necessary condition would therefore be, the complete existence of 
the fabric to be surveyed. Of the performance of this condition 
sample is as yet to be met with any where. Camnion law, 
etj/eg itself in England, judida/ry law, o.b V*. itiv(^l -nuiTft 



Freface. xiii 

aptly be styled every where, that fictitious composition which 
has no known person for its author, no known assemblage of 
words for its substance, forms every where the main body of the 
legal fabric : like that fancied ether, which, in default of sensible 
matter, fills up the measure of the universe. Shreds and scraps 
of real law, stuck on upon that imaginary ground, compose the 
furniture of every national code. What follows? — that he 
who, for the purpose just mentioned or for any other, wants 
an example of a complete body of law to refer to, must begin 
with making one. 

There is, or rather there ought to be, a logic of the wiU^ as 
well as of the understanding : the operations of the former 
faculty, are neither less" susceptible, nor less worthy, than those 
of the latter, of being delineated by rules. Of these two branches 
of that recondite art, Aristotle saw only the latter : succeeding 
logicians, treading in the steps of their great founder, have con- 
curred in seeing with no other eyes. Yet so far as a difference 
can be assigned between branches so intimately connected, what- 
ever difference there is, in point of importance, is in favour of 
the logic of the will. Since it is only by their capacity of direct- 
ing the operations of this faculty, that the operations of the 
understanding are of any consequence. 

Of this logic of the will, the science of law^ considered in 
respect of its form, is the most considerable branch, — the most 
important application. It is, to the. art of legislation, what the 
science of anatomy is to the art of medicine: with this difference, 
that the subject of it is what the artist has to work with, instead 
of being what he has to operate tfpow. Nor is the body politic 
less in danger from a want of acquaintance with the one 
science, than the body natural from ignorance in the other. 
One example, amongst a thousand that might be adduced in 
proof of this assertion, may be seen in the note which ter- 
minates this volume. 

Such then were the diflSculties : such the preliminaries : — ^an 
unexampled work to achieve, and then a new science to create : 
a new branch to add to one of the most abstruse of sciences. 

Yet more : a body of proposed law, how complete soever, would 
be comparatively useless and uninstructive, unVesa ^TL^Aalvafc^ «cA. 
jvsMedf and that in every tittle, by a coixtinued. a^coxa^^TfisskSB^, 
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a perpetual commentary of f«i«ons'.- whicli reaponB, 
comparative value of such as point in opposite directions may 
be estimated, and the conjunct force, of sucli ax jKiiat in the 
same direction, may be felt, must be marshalled, and put under 
Bubordination to such extensive and leading ones aa are termed 
principfo*. There muet be therefore, not one system only, but 
two parallel atid connected systems, running on together, tho 
one of legislative provisions, the other of political reasons, cad* 
affording to the other correction and support. 

Are enterprises like these achievable ? He knows not. ThM 
only he tnowa, that tliey have been undertaken, [(roceeded in, 
and that some progress has been made in all of them. He will 
venture to add, if at all achievable, never at least by one, to 
whom the fatigue of attending to discnasionB, as arid as those 
which occupy the ensuing pages, would either appear usejeaa, or 
feel intolerable. He will repeat it boldly (for it has been aaij.' 
before him), truths that form the basis of political and moral 
science are not to be discovered but by investigations as severe'' 
as mathematical ones, and beyond all comparison more intricate 
and extensive. The familiarity of the terms is a presumption, 
hut it is a most fallacious one, of the facility of the matter. 
Troths in general have been called stubborn thin^ ; the truths 
just mentioned are so in their own way. They are not to be 
forced Into detached and general propositions, unincumbered 
with explanations and exceptions. They will not compress 
themselves into epigrams. They recoil from the tongue and 
the pen of the dcclaimer. They flourish not in the same soil 
with sentiment. They grow among thurns ; and are not to he 
plucked, like daisies, by infants as they run. Labour, the in- 
evitable lot of humanity, is in no track more inevitable than 
here. In vain would an Alexander bespeak a peculiar road for 
royal vanity, or a Ptolemy, a smoother one, for royal indolence. 
There is no King's Road, no UtadthoMe/i Gale, to legislative, 
any more than to roathematic science. 
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WNCIPLES OF MORAIS AND LEGISLATION. 



CHAPTER I. 

OP THE FHINCIPLB OF UTELriT. 

r. N"at^trt: hnn p litp ed mankind under the governance of two Manhim 
Eov ereiirn masters, ynt'it and pleasure. It is for them a 
pinf nnt ivhiit lyi* '•"^^\i tir do. as wsll aa to determine what ^i 
e hall do . On the one hand the standard of right and wrong, on 
the other the chain of cauBes and effecta, are fastened to their 
throne. They govern ub in all we do, in alt we say, in all we 
think ; every effort we can make to throw off onr subjection, will 
serve but to demonstrate and confirm it. In words a man may 
pretend to abjure their empire : but in reality he will remain 
subject to it all the while. The printiple of viUity ' recognises 



n hns of late been adiled, nr Bnbstitnted^ tbe grta 
happinea or greatest fdicity principle ; this tor gbortneaB, instead of sajing 
at length thai prinHpU which statta the greatest happLneaa of all UioBe 
vhone interest is in queatiun, aa being the right and proper, and onl; right 
and proper and DniTerBBll; desirable, end of human action : of human action 
in ererj ntuation, and in partioular in that of a functionary or aet of func- 
tioDAriea eierciatng tbe powsTB of Glnvemment. Tbe word utility doen not 
1*0 clearly point to the ideas of ^^ast re and pain as tbe words happin^a and 
ftlieiti/ do : nor does it leiul us to the comdderation of the nuraber, of tbe 
interests afiboted ; to the number, as being the circamstanoe, which Co tri- 
bntee, in tbe largest proportion, to the formation of tba standard here in 
•lusstion ; the tiandard of right and fCTony, bj which alone the propriety of 
homau conduct, in every dtoation, can with propriety be tiied. This want 
of a Buffioieritl; uiuiifeBt connexion between the ideas of happitieee and 
pieatare on the one hand, and the idea of ntilily ou the other. I have every 
DOW and then found operating, and with but too much elficienoy, as a bar to 
the acceptance, that ntight otherwise have been given, to A^is ^ucv^u. 
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this aabjection, and asBumeB it for the foundation of that system,* 
the object of which is to rear the fabric of felicity by the hands! 
of reason and of law. Systems which attempt to quratioi 
deal in sounds instead of sense, in caprice instead of reaaon, in I 
darkness instead of light. 

But enough of metaphor and declamation ; it is not by such 1 
means that moral science is to he improved. 

II. The principle of utility is the foundation of the present | 
work : it will be proper therefore at the outset to give s 
plicit and determinate account of what ia meant by it. By the 
pi-infiyilp ' nF iit.ility is meant that principle which approve o r 



TiHppinpgqjiftlip j)irty whngi- i^ltR^p^<t is i^^ giiPHlinn or, what is 

the same thing in other words, to promote or to oppose that 
haziness, t soy of every action whatsoever ; and therefore not 
only of every action of a private individual, but of every measure 
of government. 

m. By utility ia meant that property in any object, whereby ■ 
it tends to produce benefit, advantage, pleasure, good, or happi- ^ 
ness, (all this in the present case comes to the same thing) or 

i(what comes again to the same thing) to prevent the happening 
of mischief, pain, evil, or unhappiness to the party whose interest 
is considered : if that party be the community in general, then 
the happiness of the community : if a particular individual, then 
tie happiness of that indindual. 

* The ward principlB ia dorived from tlie Latin principjum : which Beema 
to be oomponnded of thn two words primufl, firat, or chief, and cipsum, 
a termuuition which eeema to be derived from tapUt, to t&ke, as in nuuief- 
pium, TiMnicipium ; to nhieh are analogous, aaeeps, forceps, ami otheta. It 
is a term of very vsgne and very extensive signifiisition : it is applied to 
any thing which ia conceived to serve as a foundation or beginning to any 
eeriee of operations ; in some cases, of phjaicaL opBratii>aB ; but of mental 
operations in the present case. 

The principle here in t^ueation may be taken for an act of the mind ; a 
sentiment; a sentiment of approbation; a sentiment whinh, when applied 
to an action, approves u( ity utility, aa that quality of it by which the 
meafiUTH of approbation or disapprobation beslowed upon it ought to be 
governed. 
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IV. ThB interest of the coramumty is one of the most general Interert of 
espressions that can occur in the phraseology of morals r no nitj, wiun. 
wonder that the meaning of it is often lost. "When it has a 
meaning, it is this. The community is a fictitious ho3.y, com- 
poaed of the individual pereons who are considered as consti- 
tuting as it were its m^mhers. The intere gtjif "'" "r.tnTv.mi^j 
then IB. what j—ihe Biim of thp illtp^pl(t'^ pf *T'" °'-"°i-^l ■n^.nlif.rt. 



1 to talk of the iciterest of the community, 
without understanding what is the interest of the individoal'. 
A_ thing ia said to promote the interest, or to h e for the Jntereatl 
of a o individual, when it tends to add to the eum total of h 
pie. 




to the 'An BGtion 



tiUitility, (meaningiothopriii. 

ipect to the commuuity at large) wli^n tlip tiFiil'^''f"'y 'tlJlTi "imt. 

of the rfMVirpTinity ia jjri.citpr t.lian ■ 



ha a.t/1 mi jfinpnt t he haiipi 



B of government (which is hut a particular Amenaureof 
kind of action, performed by a particular person or personsj^nay confomiBbiB 
bo said to be conformable to or dictated by the princ^le ofBipioofuii- 
utility, when in like manner the tendency which it has to a\ig- 
ment the happineaa of the community is greater than any which 
it bos to diminish it. 

VIII. When an action, or in particular a measure of govern- Lnwa or liic- 
ment, is supposed bye man to be conformable to the principle litj, what. 
of utility, it may be convenient, for the purpoBea of discourae, to 
imagine a kind of law or dictate, called a law or dictate of 
utility: and to apeak of the action in question, as being con- 
formable to Buch law or dictate. 

IX. A nian may be aaid to be a partizan of the principle of Apartisanor 
utihty, when the approbation or disapprobation he annexes toofutiilty, 
any action, or to any measure, is determined by and proportioned 

IB one of those wonle. nhlch not having an; BUperior genua, 

ordinary way be defined. 

B 2 
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^^H to the tendency which he conceives it to have to aagment o 
^^H diminish the happiness of the community: or in other words, to; 

^^* its conformity or unconformity to the laws or dictates of utility. 

Ought, ,'■ X. Of an action that is conformable to the principle of utilirt' 

oLvht not, I 1 rf 

ri^ttmd jone may always say either that it is one that ought to he done,., 

howfcbo or at least that it is not oae that ought uot to be done. One 

may say also, that it is right it should be done ; a,t least that ib 

is Dot wrong it should be done : that it is a right action 

least that it ia not u wrong action. When thus interpreted, the 

words ought, and riffht and wrong, and others of that etamp^ 

have a meaning: when otherwise, they have 

To[;rovBtlio SI. Has the rectitude of this principle been ever formally 

ihiipriEci- contested? It should seem that it had, by those who have oot 

uniii!i»Brai7 known what they have been meaning. Is it susoeptible of any 

aible. direct proofs it should seem not: for that which 

prove every thing else, cannot itself be proved : a chain of proofii' 
must ha'i-e their commencement somewhere. To give such proof 
is as impossible as it in needless. 

XII. Not that tJiei'G ia or ever has been that human creature 
stupid or perverse, who has not on many, 

sisMniiv perhaps on most occasions of his life, deferred to it. By the 
natural constitution of the human frame, on most occasions of 
their lives men in general embrace this principle, without think- 
ing of it : if not for the ordering of their own actions, yet for 
I the trying of their own actions, as well as of those of other men. 
There have been, at the same time, not many, perhaps, even of 
the most intelligent, who have been disposed to embrace it purely 
and without reserve. There are even few who have not taken 
some occasion or other to quarrel with it, either on account of 
their not understanding always how to apply it, or on account of 
some prejudice or other which they were afraid to examine into, 
or could not bear to part with. For such ia the stuff that man 
'is made of; in principle and in practice, in a right track and 
a wrong one, the rarest of all human qualities is consistency. 

XIII. When a man attempts to combat the principle of utility, 
- it ia with reaKiOB drawn, without his being aware of it, fron^ 
' 7 
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that very principle itself. His arguments, if tliey prove any 
thing, prove not that the principle is im-ong, but that, according 
to the ajipllcationa he aupposes to he made of it, it is tnisapplied. 
Is it possible for a man to move the earth 1 Yes ; but he must 
first find out another earth to stand upon. 

XrV. To disprove the propriety of it by argninents is 

' 'The principle of ntility, (I have heard it eaiil) is a dangerons prinniplB : 
it is dnngeraua on certain uccimiona tn coimult it.' Tiiia ia as tnucb as to 
Bay, what ! that, it is not consonant to utility, to consult utility : in ahort, 
blmt it iu ntji oonaulting it, to conault it. 

AdditJOn by tbe Author, July i8aa. 

Not long after the publioation of the Fragment on Govemnient, anno 
1776. in which, !□ the character of iin aU-comprehenaive and all-commanding 
principle, the prindpla of lUiUty was brought to view, one person by whom 
obeerration to the above effect waa made waa 'Jtemdw Weddo'btim, at 
that time Attorney or Solicitor General, afterwarda aucceaavely Chief Jus- 
tice of the Common Pleas, and Chancellor of England, under the BaccesaiTe 
titles of Lord Loughborough and Earl of Bofelyn. It was made — not 
indeed in my heating, but in the hearing of a person by whom it waa 
almoet immediately coramunicatei! to me. So far from being self-contra- 
dictory, it waa a shrewd and perfectly true one. liy that distiuguiahed 
^ncdonary, tbe state of the Government was thoroughly understood : by 
the obscure individual, at that time not ao much as auppoaed to be so : his 
disquuitionB had not been as jet applied, with any thing like a comprehen- 
sive view, to the Geld of Constitutional Law, nor therefore to Iho^e features 
of the Engliah Government, by which the greatest happiness of the ruling 
one with or without that of a favoured few, are now bo plainly seen to be 
the only endc to which the course of it has at any time been directed. The 
prmeipU of iitililj/ vibji an appellative, at that time employed — employed by 
me, an it had been by otheiB, to designate tfaat which, in a more perspicuous 
and inatructiVB manner, may, ns above, be dewgnated by the name of the 
grattesl happine»s principie. ' ThiB principle (said Wedderbum) is a dan- 
geroas one.' Saying so, he said that which, to a certain extent, is strictly 
true : a principle, which lays down, as the only right and justifiable end of 
Government, the greatest happiness of the greatest number — how can it be 
denied to be a dangerous one? dangerous it unquestionably is, to every 
government whiuh has for its aeluai end or object, the greatest happiness 
of a oertaio one, with or without the adiUtion of some comparatively small 
number of othen, whom it is matter of pleasure or accommodation to him 
to admit, each of them, to a share in the concern, on the footing of ao 
many junior partners. Dangtrone it therefore really waa, to the intorcBt — 
the sinister interest — of all those functionaries, himself included, whose 
interest it waa, to maximize delay, vexation, and expense, in judicLil and 
other modes of procedure, for the sake of the profit, eitiaotible out of the 
expense. In a Government which had for its end in view the greatest 
happiness of the greatest number, Alexander Wedderbum might have been 
Attorney General and then Chancellor: but he would not have been 
Attorney General with i£i 5.000 a year, nor Chancellor, with a peerage with 
a veto upon all justice, with £25,000 a year, and with 5C0 tdneQUiCea e,^ \l\& 
1, under the name of Ecclesiastical Benefices, liQStdea et cifteTOA. 
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posnble; bnl, &oni Uie causes Uut have been mentioned, or 
some confused or partial -new of it, a mao cost happen to 
be disposed not to relish it. Where this is the case, if he thinks 
the settling of his opinions on snch a subject worth the tronble, 
let him take the following st«pB, and at length, perhaps, he may 
come to reconcile himself to it. 

t. Let him settle wiih himself, whether he would wish to- 
discard this principle altogether; if eo, let him consider what it 
ia that all his ressomngs (in mattera of politics especi^y) 
amount to) 

2. If he would, let him settle with himself, whether he woold 
judge and act withont any principle, or whether there is 
other he would judge and act by ? 

3. If there be, let him examine and satisfy himself whether 
the principle he thinks he has found ia really any separate in- 
telligible principle ; or whether it be not a mere principle in 
words, a kind of phrase, which at bottom expreEsee neither mors 
nor less than the mere avermeDt of his own unfounded senfi- 
menta ; that ia, what in another person he might be apt to call 
caprice 1 

4. If he is inclined to think that bis own approbation or dis- 
approbation, annexed to the idea of an act, without any regard 
to its consequences, ia a sufficient foundation for him to judge 
and act upon, let him ask himself whether his sentiment is to be 
B. standard of right and wrong, with respect to every other man, 
or whether every man's sentiment has the aame privilege of 
being a standard to itself! 

5. In the firet case, let him ask himself whether his principle 
is not dcspotical, and hostile to all the rest of human race T 

6. In the second case, whether it is not anarchial, and whether 
at this rate there are not as many diiTerent standards of right 
and wrong aa there are men? and whether even to the some 
man, the fame thing, which is right to-dny, may not (without the 
least change in its nature) he wrong to-morrow ! and whether 
the eamo tiling is not right and wrong in the aame place at the 

same time I anil in either case, whether all argument is not at 
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an end ? and whether, when two men have said, * I like this,' 
and * I don't like it,' they can (upon such a principle) have any 
thing more to say ? 

7. If he should have said to himself. No : for that the senti- 
ment which he proposes as a standard must be grounded on 
reflection, let him say on what particulars the reflection is to 
turn ? if on particulars- having relation to the utility of the act, 
then let him say whether this is not deserting his own principle, 
and borrowing assistance from that very one in opposition to 
which he sets it up : or if not on those particulars, on what 
other particulars ] 

8. If he should be for compounding the matter, and adopting 
his own principle in part, and the principle of utility in part, let 
him say how far he will adopt it % 

9. When he has settled with himself where he will stop, then 
let him ask himself how he justifies to himself the adopting it so 
far ? and why he will not adopt it any farther % 

10. Admitting any other principle than the principle of utility 
to be a right principle, a principle that it is right for a man to 
pursue; admitting (what is not true) that the word right canR 
have a meaning without reference to utility, let him say whether" 
there is any such thing as a motive that a man can have to 
pursue the dictates of it : if there is, let him say what that 
motive is, and how it is to be distinguished from those which 
enforce the dictates of utility: if not, then lastly let him say 
what it is this other principle can be good for % 
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I. If the principle of utility be a right principle to be governed 

{^ihatof by, and that in all cases, it follows from what has been just 
beiira^. observed, that whateyer principle differs from it in any case 
^^^ must necessarily he a wrong one. To prove any other principle, J 

^^H therefore, to be a wrong one, there needs no more than just U 

^^F show it to be what it is, a principle of which the dictates a. 

I gome point or other different from those of the principle of | 

utility : to state it is to confiite it. 
■Wfm in II. \. r'''"ic ipie may be different fro m that of utility in t 

iirindpiB wayB : I. By beini^ constantly opposed to it: this ia the 
JiJSig. with a principle which m p y li'' t^rrncA <l.o pflnnlpln »f . 

ja«7» ', 2. By being some timeB opposed to it, audBometinr 

Ascciidtm. ■ Ascetic is a term that has been BDmetimes applied to Mcmks. It ci: 

from a, Greek word which signifies exerdst. The practices by which Monlu 
BODglit to diBtiiiguish themselves from other men were lallBd tbeir Ex- 
eKMBes, Theee eienaae* conaisCed in bo many contrivances they had fiir 
tunnbnting themselves. By this they tbuught lu ingratiate tbemaelvce 
with the Deity. For the Deity, eaid they, is a. Being of infinite benevo- 
lence: now a Being of the moat ordinary benevolence is pleased to eee 
others Di»ke IhemselvBB as happy an they can : iherefbre to make onrselveB 
OS onhappy as we can is the way to pleaae the Deity, If any body asked 
Ihem, what motive they could find ti>r doing aU. this ) Oh ! said tbey, you 
are not to imagine that we are punishing ourselves ibr nothing : we knew 
very well what we are about. You are to iinow, that for eveiy grain of 
pain it oobIb us now, we are to have a hundred grains of pteasure by and by. 
The caiie is, that God loves to see us torment ountelves at present: uideed 
he has HB good as told ua so. But (his is done only to try ufl, in order ju»t 
to see how ws should behave : which it is plain he could not know, without 
making the experiment. Now then, from the aatiafaction it ^ves him to 
see us make ourselves as unhappy as we can make ourselves in this present 
Ute. we have a sure proof of the satisfaotiun it will ^ve him to see us as 
happy as he can make UB in a life to come. 
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not, as i t may happen : this ia the case with another, which ma y 
be tpmipd lihe principle of sjmfaj hn a nd aidipatli y 

TTT By the principle of ascet cieiii I mean that pnncinle Pmiirtplew 
which like the pnnciple of utilitj ayprovea or dieapprovee ofwhut. 
any action according to the tendency which it apjiears to have 
to aii,rment or dimmi h tho happiiiesa of the party whose i 
terest ib id qucsii n but m an invLrst, manner a pprcMng 
■jcti ona in aa far ns thp ^ t'Pifl ^ i r ^lir'niiih b?B hiTF''"°°° i ''' 

Hpprn- vtHg - nf tTipm m na fi^r na thr.j tpnil to Hiignif.iit. it 

IV. It IS evident that any one who reprobates any the least ApartizanW 

' '■ ^ , . tho principit 

particle of pleasure, as such, from whatever source denved, isofoseeH- 
pTO tanto a partizun of the principle of aeceticism. It is only 
ui>on that principle, and not from the principle of utility, that 
the moat ahominahle pleasure which the vilest of malefactors 
ever reaped from hia crime would be to be rcprobat-ed, if it stood 
alone. The ease is, that It never does stand alone; but ia neces- 
sarily followed by such a quantity of pain (or, wliat comes to the 
same thing, such a chance for a certain quantity of pain) that 
the pleasure in comparison of it, is as nothing ; and this is the 
true and sole, but perfectly sufficient, reason for making it a 
ground for punishment. 

V. XJ* crc -a wi two cla B s ea ti t m e n rf v p ij difllicnt comp L 
by _whom the principle of _flfii"'*'''''°'" "ppoi 
b raced : the one a set of moralists, the oth 

iats. Different accordingly have been the motives which appearS4^*. 
to have recommended it to the notice of these different parties. 
Hope, that is the prospect of pleasure, seems to have animated 
the former : hope, the aliment of philosophic pride : the hope of 
honour and reputation at the hands of men. Fear, that is the 
prospect of puiu, the lattor ; fear, the offspring of superstitious 
fency: the fear of future punishment at the hands of a spleu- 
etic and revengefid Deity. I say in this case fear : for of the 
invisible fiiture, fear ts more powerful than hope. Thei 
cumrtanoea characterize tho two different parties 
partizans of the principle of asceticism ; the parties and their 
motives different, the principle the 
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lUittsbsoo VI. TKo ..oi;g'|)i]]a poHji li"wpvrrj . ftp pear to bave carried it _ 
thor bj the fnrt.hpr \ haK tlic phlloBopliJcal : they have acted more coneiatently 
prtythsn anJIess wisely. The philoBophiair party Tiave scarcely gone 
"ophicsl. farthertlmn to reprobate pleasure; the religioua party have fre- 
quently gone 80 far as to make it a matter of merit and of duty 
^^ to court pain. The philosophical party have Jiardly gone farther _ 

^^^ than the making pain a matter of indifference. It is uo evO,. J 

^^^1 tbey have aaid : they have not eaid, it ia a good. They have not ^k 
^^^B so much as reprobated all pleasure in the lump. They havAifl 
^^H discarded only what they have called the groEs ; that is, sudi^ 

^^H as are organical, or of which tho origin is easily traced up to^| 

^^H BucJi as are organical: they have even cherished and magnified V 

' the refined. Vet this, however, not under the name of pleasure : 

C. to cleanse iteelf from the BorSea of its impure original, it was 
□eceesary it should change its name : the honourable, the glorious, 
the reputable, the liecoraing, the Aojissfitm, the decoruTti, it was ■ 
to be called : in short, any thing but pleasure. I 

ThephUo- VII. From these two sourcea have flowed the doctrines from.] 
brunch of it which the sentiments of the hulk of mankind have all along re- 
most iniln. ceived a tincture of thia principle ; some from tlio philosophical, , I 
nsof some from the religious, some from both. Men of education 
iiUioosWiore frequently from the philosophical, as more suited to the 
elevation of their sentiments : the vulgar more frequently from 
the superstitious, as more suited to the narrowness of their in- 
tellect, undilated by knowledge : and to the abjectuese of their 
condition, continually open to the attacks of fear. The tinctures, 
however, derived from the two aonrcea, would naturally inter- 
mingle, insomuch that a man would not always know by which, 
of them ho was most inSuenccd : and tbey would often serve to J 
corroborate and enliven one another. It was this conformity 
that made a kiud of alliance between ])artics of a complexion 
otherwise so dJaaimilar : and disposed tUem to unite upon variouB 
occaeiona against the common enemy, the partlzan of the prin- 
ciple of utility, whom tlioy joined in branding with the odious 
name of Epicurean. 
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Vm. The .princigle 



pr ivate condnct, seema not to have been carrJeJ fai any consider- a iaadiiT np- 
ab le lenfifth. when applied to the businesa of i^ovefniaent . In a either rart^ 
few instanees it bae been carried a little way by tbe philosopbical neu or 
party : witness tbe Spartan regimen. Though then, perhaps, itmant, 
may be considered as having been, a measure of security : and an 
application, though a precipitate and perverse application, of the 
principle of utility. Scarcely in any instances, to any consider- 
able lengtb, by the religious ; for the various monastic orders, 
and the BOcieties of the Quakers, Dumplers, Moravians, and other 
religionists, bave been free societies, whose regimen no man has 
been astricted to without the intervention of bis own consent. 
Whatever merit a man may bave thought there would be in 
making himself miserable, no such notion eeems over to have 
occurred to any of them, that it may be a merit, much less a 
duty, to make others miserable : although it should seem, that if 
a certain quantity of m iaer ; were a thing ao desirable, it would i"<,irtic*Tj 
not matter much whether it were brought by each man upon 
himself, or by one man upon another. It is true, that from tbe 
same source from whence, among the religionists, tbe attachment 
to the principle of aaceticism took its rise, flowed other doctrines 
and practices, from which misery in abundance was produced in 
one man by the instrumentality of another ; witness the holy 
wars, and tbe persecutions for religion. But the passion for 
produdng misery iu these cases proceeded upon some special 
ground : tbe exereise of it was confined to persons of particular 
descriptions : they were tormented, not as men, but as heretics 
and infidels. To bave inflicted tbe same miseries on their fellow- 
believers and fellow-sectaries, would have been as blameable in 
tbe eyes even of these religionists, as in those of a partizan of 
the principle of utility. For a man to give lumself a certain 
number of stripes was indeed meritorious : bat to give the same 
munber of stripes to another man, not consenting, would have 
been a sin. We read of saints, who for the good of their souls, 
I the mortification of their bodies, have voWnWA^ -jv^^ 
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themEelves & prey to Tennin ; but though many pereonB of 
cImb have wielded the reins of empire, we read of none 
have set themaelveB to work, and made luwa on pui'pose, with 
view of stocking the body politic with the breed of highwaymen, 
honBebreakers, or incendiariea. If at any time they have suffered' 
the nation to be preyed upon by swarms of idle pensioners, or 
UBcleae placemen, it has rather been from negligence and im- 
becility, than from any settled plan for oppressing and pluadering 
of the people. If at any time they hare sapped the sources of 
national wealth, by cramping commerce, and driving the inhabi- 
tants into emigration, it has been with other views, and in pur- 
suit of other ends. If they have declaimed against the pursuit 
of pleasure, and the use of wealth, they have commonly stopped 
at declamation : they have not, like Lycurgas, made cspreaa 
ordinances for the purpose of banishing the precious metals. If 
they have established idleness by a law, it has been not becauM 
idleness, the mother of vice and misery, is itself a virtue, bat 
because idleness (say they) is the road to holiness. If under the 
notion ot fasting, they have joined in the plan of confining their 
aubjects to a diet, thought by some to be of the most nourishing 
and prolific nature, it has been not for the sake of making them 
tributaries to the nations by whom that diet was to be supplied, 
hut for the sake of manifesting their own power, and exercising 
the obedience of the people. If tliey have established, or sufTered 
to be established, punishments for the breach of celibacy, they 
have done no more than comply with the petitions of those 
deluded rigorists, who, dupes to the ambitious and deep-laid 
pohcy of their rulers, first laid themselves tmder that idle obliga*^ 
tion by a vow. 
Theprin. IX. The principle of aecetlcism seems originally to have been 

ticinn, in It* the reverie of certain hasty speculators, who having perceived, 
bnFuiBtof or fancied, that certain pleasures, when reaped in certain cir- 

[cumstances, have, at the long run, been attended with pains more 
than equivalent to them, took occasion to quarrel with every 
thing tbat offered itself under the name of pleasure. Having 
then got thus far, and having forgot the point which they set out 
J 
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from, they pushed on, and weut so much further as to think it 
meritorious to fall in love with pain. Even this, wo see, ia at 
bottom but the principle of utihty misapplied. 

X. The ^irinciple of utility i a capable of being copsiEteatly It 
; andit is but tautology to say, t hat tTip mnrg p.on- Br 

pursued, the hpt.tfc it must ever be for human- 
kind. The, prii^-iplp nf ,«^Pti..I. m-,,^ v , u i w p,- ^ . ■ ,., „nn h,., , 

conBistentlj purs ued h^ any living creature. Let but one tenth 
part of the inhahitanta of tills earth pursue it consiatently, and 
in a day's time they will have turned it into a hell. 

XI. Among principles adverse' to that of utility, that which Tl 

' The following Note was first printed in Januwy ! 7B9. 

It (inglit ratber to have been styled, more exten»vel;, tlie principle of 
tapriec. Where it applies to ths choica of actions to be nmrked out for 
injunction or prohibition, far reward or punishment, (to stand, in a word, 
>a subjecta for obligaliims to be impaaed,) it ma; indeed witb propriet; be 
termed, as in the text, the principle of sympathy and antipathy. But this 
appellative does not so well apply to it. wben occupied in the choice of tlie 
eteiUi which are to Beive as aourcea of title with respect to rigkte : whra« 
the actions prohibited and allowed the obligations and rights, being already 
filed, the only question is, under wlmt circuniBtftncoa a man ia to be in- 
vested with the one or subjected to the other ^ bora what iacidents occasion 
ia to be taken to inveat a man, or to refuHS to invest him. with the one, or 
to subject him to the other ? In thin lottar obbb it may more appositely be 
cbaracteiized by the mme of the phaniastic pnacipte, Sympatb; and 
antipathy are affections of the leimble faculty. But the choice of titlen 
wi^ respect to rigkts, eipecially witli respect to proprietsry rights, upon 
giouiuls unconnected with utility, baa beeu in many instances the work, 
not of the affectionB but of the imagination. 

When, in juBtification of an article of English Common Law, calling 
miclee to succeed in certain cases in preference to libera, Lord Coke pro- 
duced a sfirt of ponderosity he had discovered in rights, disqualiryiog them 
from ascending in a atraight line, it waa not that he luved uncles pnrticu- 
larly, or haieil fathers, but because the analogy, auch aa it was, was what 
liis imagination presented Mm with, instead of a reason, and becrtcse. to a 
judgment imobaervant of the atandard of utility, or unacquainted with the 
art of ooDsultiug it, where afl'eotiun is out of the way, imagination is the 
only guide. 

When I know not what ingenioua grammarian Invented the proposition 
Ddeyntaa non pifat delegare, to serve as a rule of law. it was not surely 
tluit he had any antipathy to delegates of the aecond order, or that it waa 
any pleasure to bim to think of ^e ruin which, for want of a manager at 
home, may befal the aHalrs of a traveller, whom an anforeseen accident 
deprived of the object of hia choice : it was. that the incongruity, of 
giving tbe same law to objects so contrasted as active and passive are, was 
■-'■•■■'■ Its, with 
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patiijuid at this rlnj'.nrrini tn linrii iiii'iil iiilliiiinw in mnitticru ^f gfvfrn- 
whBt. ' m entr ia what may be caUed the principle of Bvmpatb j y an d an- 

Wlen that inexorable maiini, (of which the 
defioed, than the date of its birth, or the name of its father, ia to be found,) 
wai im|H)rted fiDm England for the government of Bengal, and the whole 
bhric of judicature nae cnished by the thunders of ex post fa, ■ ■' 



"1 

wtobe ■ 



rely that, the prospect of a blameleBB magistracy perishing in 
prison afforded any enjoyment to the unoffended authon of their nuBecy ; 
but that the muuc of tlie tnsxim, absorbing the whole imagination, had 



drowned the cries of humanity along with the dictates of 
Fiat Jiutiiia, nuU, aelum, nays another mudm, as fiill of extravofjiiDce aa 
it is of harmony ; Go heaven to wreck— so justice be but done : — ^nd what 
u the ruin of kipgdoms, in comparisou of the wreck of heaven 1 

So ^ain, wheu the Prussian chancellor, inspired with the wisdom of I 
know not-what Roman nage, proclaimed in good Latin, for the edification 
of German ears, Servitui lerritatia nan daiar, [Cod. Fred. torn. ii. par. 1. 
liv. 3. tit. X. 5 6. p. 308.] it was not that he had conceited any aversioQ to 
the lifb-holder who, during the continuance of bia term, should wish to 
gratifti a neighbonr with a right of way or water, or to the neighbour who- 
should wiah to accept of the inclulgenoe ; but that, to a juriBprudential e*I, 
■iai -UUit sound little lesa melodious than -al-a* -are. Whether the melodf 
of the maxun was the real reason of the rule, ia nob left open to dispute 
for it is ushored in by the conjuuction ^tt, reason's appoiuted harbinger 
gain servilui lerviitUii rum drUnr. 

Neither would equal melody have been produced, nor indeed could 
similar melody have beeu called for, in either of these inBtanoes, by the 
opposite provision : it in only when they are opposed to general rules, and 
not when by their conformity they are absorb^ in them, thnt more specifie 
imea can obtain a separate existence. Dekgalxu polatt delegare, and Ser- 
vUus aernitutu datar, provisions already included under the general adop- 
tion of conCracls, would have been sa unnecessary to the apprehension and 
9, in comparison of their energetic negatives, they are insipid 

found that the goddess ot 
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tipat^j^ By the principle of ajmpatby and antipathy, I mean 
tha Lnriiiciple which approyes or disapproves of ceTtain actio ns, 

bsrmoD; h»H exercised more infliieiiea, however latent, oier the diapenaa- 
Ijona of TheniJH, than her most diligent historiographere, or even her mast 
pa^ionate ponegyriiitB, seem to have been anare of. Eve>7 one ktiuwa, 
hov, bj the udniati^ of Oi^heue, it was she who Grat collected the boqb of 
men beneath the ehadow of the sceptre : yet, in the midst of continual 
experience, men seem jet to leam, with what aucceaaful diligence ahe has 
laboured to guide it in its course. Every one knows, that raeaanred nnm- 
bers were the language of the iniiiQCj of law : none aeem to Lft*e obaerved, 
with what imperiouE awaj they have governed her maturer age. In Bngtiflh 
jnriEprudencB in particular, the connexion betodxt law and music, however 
less perceived than in Spartan le^alation. ia not perhaps lesa real nor less 
close. The music of the Office, though not of the same kind, ia not leas 
moaical in its kind, than the music of the Theatre ; that which haniens the 
heart, than that which sofCena it ; — soatenutoa na long, cadencea as suno- 
rouB ; and those governed by rules, though not yet promulgated, not less 
iletermiiiate. Search indictments, pleadings, proceedings in chancery, con- 
veyances : whatever trespaases ;ou may find against truth or conunon sense, 
yon will find none against the laws of harmony. The Engliah Liturgy, 
justly as this quality has been extolled in that sacred office, poKesses nut 
■ greater meaanra of it, than ia coromooly to lie found in an English Act of 
Parliament. Dignity, simplicity, brevity, pretiaian, tntelli^lbllity, possi- 
bility of being retained or so (m]ch as apprehended, every thing yields to 
Harmony. Volumes might be filled, shelves loaded, with the aacriticeij 
that are made to this insatiate power- E^xpletives, her ministers in Grecian 
poetry, are not less busy, though in different shape and bulk, in English 
le^slaticn : in the former, they are monosyllables ' : in the latter, they are 
whole lines ". 

To retom to \hs principle of sympathy and antipathy: a term preferred 
at first, on account of its impartiality, to the prineipU of caprUx. The 
choice of an appellatiTe, in the above respects too narrow, was owing to my 
not having, at that time, extended my views over the civil branch of law, 
any otherwise than as I bad found it inseparably involved in the penal. 
But when we come to the furmer briinch, we shall ace the phoMlastic prin- 
ciple making at least as great a figure there, as the principle of sympathy 
aid onlipathy in the latter. 

In the daya of Lord Coke, the light of utility can scarcely be stud to have 
as yet shone npon the face of Common Law. If a iaint ray of it, under the 
name of the argumenima ab inatntertienti, ia to be fbimd in a list of about 
twen^ topics exliibited by that great lawyer as the co-ordinate leaders of 
that all-perfect system, the admission, so circumstanced, is as sure a proof 
of n^ect, ae, to the s^tnes of Brutun and Cassius, exclusion was a cause 
of notice. It stands, neither in the front, nor in the rear, nor in any post oE 
honour ; but huddled in towards the middle, without the smallest mark of 
preference. [Coke, Littleton, 11. a,] Nor is thia Latin incontenletice by 
any means the same thing with the Engliah one. It stands distinguished 
&om viUdaef: mid because by the vulgar it is taken for something less 
bad, it is given by the learned as something worse. The lain preftrs a 
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but merely because a b 



fin da himaelf disposed to app rove or dieapprove of th gin : hoMins 
up that approbation or disapprobation as a sufficient reason for 
itaelf, and disclaiming the necessity of looking out for any ex- 
trinsic gi-ound. Thus far Lu the general department of morals : 
and in the particular department of politics, measuring out the 
quantum (as well as determining the ground) of punishment, by 
the degree of the disapprobation. 
)Xn. It is manifest, that this is rather a principle in name 
ality; it is not a positive principle of itself, so much 
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neBstionof than 

"- as a term employed to signify the negation of all principle. 

»r What one expects to find in a principle is something that points 
I out some external consideration, as a means of warranting and 
gliding the internal sentiments of approbation and disapproba- 
tion : this expeutation is but ill fulfilled by a proposition, which 
Pdoes neither more nor less than hold up eauh of those sentiments 
\m a ground and standard for itself. 
SBntiments XIII. In lookin g over th e catalogue of human actions (says 

of tliD prill- H. pnT+jju n tit this p riiipinlp) irTnrilpr t.n'TTpt.ii'imiTTlB Whipli oC thpirT 

- dplerfanli- - ^ ; ■ " . . '— ^— 

patby. are to he n mrfesil v 
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also meet for ^ 
portion it is adverse to utility, or whether 
at all, is a matter that makes no difference. In that si 
tion also is it meet for punishment ; if you hate much. ] 

mieohief to an incimveKienee, aaya an admired maslni, and the t 

mired, beoaose - ■ ■ 

uadeiBtood. 

Not that tbET 
the preBcriptioD 
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is any avowed, mucb lees a oanetanb i 
of utility and tile opemtionB of the common law ; such con- 
een to be too much even for aaOHtic fervor. [Supm, par. x,] 
from tune to time instinct would unavoidably betray them into the patlia 
ofresBoiL: inHtluet which, however it may be cramped, can never be killed 
by aiucation. The cobwebs spun out of the roatenalH brougbt together by 
■the compedtiau of opponte an&lngieB.' can never have ceasd being wajped 
bj t]ie silent attraction of the ra.tional principle : though it should have 
WBD, aa the needle is by the magnet, without the privitj- o' ' 
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you hate not at all, puniah not at all : the fine feelings 

Boul are not to be overborne and tjTannized by the harsh aad 

rugged dictates of political utility, I 

XrV- The varioi iH ayBtjmiiH that Imvp ^pj-n formed concerning t Ub >s 
the Btandard j?f right and ^^wrong. may all be reduced to thete 
principle^f sympath y and antipatliy. Une account may eerve theatan 
for aUof them. They consist all of them in so many con-l^,^p', 
trivanees for avoiding the obligation of appealing to any external ^ iiiiB" 
standard, and for prevailing upon the reader to aooept of the''''' 
author's sentiment or opinion as a reason for itself. The phrases 
different, hut the principle the same'. 

' It la curiona eDongh tn observe \he voriot; of raventionB men liave hit various 
upon, and the variety of phraaes the j have hronght forward, in order tojjjj*^ 
ooQceal frnim the world, and, if pofisihle, from tbeomelvei, this verj general iii"ii^ 
and therefore yerj parilonaBle self-HUfficiency. ^omuiyi 

I. One laxD sayB, he baa a thing mftde on purpose to tell him what is ]^^ '^ 
right and what ia wrong ; and that it is called a moral lease : and then, fae ^ ^^^^ ^ 
goes to work at hia ease, aod says, mich a, thing ia rig-ht, and such a thing 
i» wrong — why ! ' heoaueo my moral aenao tella me it is.' 

a. Another man ooraea and altera the phrase ; leaving out moral, and g^^^"" 
putting in common, in the room of it. He then tells you, that hia common 
sense teaches him what ie right and wrong-, as anrely as the other's moral 
sense did : meaning by common sense, a. sense of some kind or otlier, which, 
be says, is posaeesed by all mankind : the sense of thoae, whose aense la not 
the same aa the author's, being struck out of the account as not worth 
taking. This contrivance does better than the other ; for a moral sense, 
being a new thing, a man may feel about hini a good while withont being 
able to find it out: but common sense ia as old us the creation j and there 
is no man but wonld be ashamed to be thought not to have as much of it 
as hia nraghboun. It has another great advantage : by appearing to ahare 
power, it leaaena envy: for when a man geta np upon tbia ground, in order 
to anathematize those who difier &om him, it is not hy a sic volo iic Jiiheo, 
but by » Belilii jiibeatia. 

3. Another man comes, and saya. that as to a moral senae indeed, he ;- VnAa- 
cannot Bad that he has any such tiling: that however be has an under-' " '"''' 
tlmuUng, which nUl do quite as well. Thia understanding, he says, is tha 
atandai^ of right and wrong : it tells him so and so. All good and wise 

men understand as be does : if other uien'a uuderstandingB differ in any 
point from hia, ao much the worse for them : it is a sure sign they are 
either defective or corrupt. 

4. Another man Bays, that there is an eternal and immutable Rule ofJ^iS"''"' 
Itight : that that rule of right dictates ao and so: and then be begina 
giving you hia sentimentB upon any thing that < 
these sentiments {jou are to taVe for granted) are B 
eternal rule of right. 

' oother man, or perhaps the same man (it's no mnAArer') «e.'ja,'CaBli.^ 
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XV. It is niftnifeat, that the dictates of this prineiple wSft] 
freqaently coincide with those of utility, though perhaps with*; 

tliere are certajn practiceB conformable, and othera repugnaAt. to tbe 
iFitnasB of ThingB ; anil then he tella you, at his leisure, whnt practices are 
couformahle and what repugnant : jUBt aa he happeOB to like a practice or 

6. A great multitude of people are continually taltdog of the Law of 
Nature ; and then they go od ^ving jou their aentimentB about what is 
right and what is wrong : and these eentimenta, yon are to underatand, are 
80 niany chapters and aectionfl of the Law of Nature, 

7. Inatead of the phrase. Law of Nature, you have Bometimea, law 
^ of IteaaoD, Right Seiujon, Natural Juatice, Natural Equity, Good Order. 

Hatiusi Any of them will do eqaally well. This latter ia most used in politjoa. 

{iui^ "^^^ three last are much more tolerable than the others, because they do 

^iiy, CiHid not veiy explicitly claim to be any thing more than phraaea : they indst 
but feebly upon the being looked upon as so many positive standards of 
themaeliee, and seem content to be taken, upon occaeion, for phrases ex- 
pressive of the conformity of the thing in queation to the proper standard, 
whatever that may be. On moat occoBioni, however, it will be better to 
Eay vtilUg : ulilils in dearer, as referring more explicitly to pain and 
pleasure. 

s. Trsh, S. We have one philoaopher, who says, there is no harm in any thing in 

the world but in telling a lie ; and that i^ for esample, von were to murder 
yonr own father, this would only be a particular way of saying, he was not 
your father. Of course, when Uiis philosopher sees any tlung that he dots 
not like, he says, it is a particular way of telling a lie. It is saying, that 
the act ought to be done, or may be done, when, in truth, it ought not to be 

D^D'^cEifiii^or 9. Thefitirest and openeet of them all Is that sort of man who speaks out, 

&ectitin. ^^3 sajs, I am of the number of the Elect ; now God himself takes care to 

inform the Elect what ia right : and that with so good effect, and let them 

strive ever ao, they cannot help not only knowing it but practising it. If 

tlierefore a man wanti to know what is right and what ia wrong, he ba« 

nothing to do bnt to come to me. 

Krtiugnancv 10 It is upon the principle of antipathy that such and such acta are oR«n 

" ^^^' reprobated on the score of their being umiatvS'al .- the practice of exposing 

children, established among the Greeks and Romans, vaa an unnatund. 

practice. tJnnataral, when it means any thing, means nn&eqnent : and 

(there it meana something ; although nothing to the present purpose. But 
here it means no such tung : for Uie frequency of soch acta is perhaps the 
great comphiint. It therefore meana nothing; nothing, I mean, which 
there is in the act itself. All it can serve to express ia. the dispoaition of 
the person who ia talking of it : the disposition he is in to be angry at the 
thonghta of it. Does it merit bis anger 1 Very likely it may; but whether 
it does or no is a question, which, t« be answered rightly, can only be 
answered upon the principle of utility. 
Unnatural, is as good a word as moral sense, or common sense ; and 
would be aa good a fouodation for a system. Such an .lot is unnatural: 
that is, repugnant to nature : for 1 do not like to practise it : and, conse- 
quently, do not practice it. It ia therefore repugnant to what ought to be 
^^ tbe nature of every body else. 

^^^^f, "^^ The miacblef common to all these ways of thinking and arguing (1 



«d^ 
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out intending any snch thing. Probftbly more frequently than e 
not : and hence it is that the business of penal justice is carried u 



ith that of 



in troth, aa we hare seen, are but one and tte aame method, couched in 
different forms of nordii) ie their serving oa a cloke, ajid pretence, and oli- 
maut, to dsdpotiem : if not a deapotiam in practice, A despotiiun howeTec 
in di^poBition : wiiich is but too apt. when pretence and power oBer, to 
■how itself in praotice. The conBeijuence tg. that with intentiona very 
TOmiiionlj of the pnreat Idnd, a man becomes a lorment either to himeelf 
or his fcllow-creaturea. If ba be of the melaochoty cast, he site in silent 
grief, bewailing their blindcesa and depravity : if of the irascible, he de- 
daims with fury and virulence ftgaitut all who difier from him ; blowing up 
the coald of fanatioiion, and branding with bbe cbargo of corruption and in- 
dncerity. every man who dnes not think, or profess tn think, aa he does. 

If snch a niiiD happens to posseas the advantages of stylo, hia book 
may do a considerable deal of mischief before tbe notbingneaa of it is 
nndeiMood. 

These pHndplea, if such they can be called, it in more fre<|ueiit to soe 
applied to morals than to politics : but their influence extends itself to 
both. In politicB, as well as morals, a man will be at least equally glad of 
a pretence for deciding any question in tbe manner that best pleases bim, 
without the trouble of inquiry. If a man is an infallible judge of what is 
right and wrong in Ibe actions of private individuala, why not in the 
meaaures to be observed by public men in the direction of those actiom ! 
accordingly (not to mention other chimeraa) I have more than once known 
the pretended law of nature set up in legialative debates, in opposition to 
Hguments derived from the principle of utility. 

* But is it never, then, from any othef considerations than those of utility, whether utility 
that we derive our notions of right and wrongi' I do not know: I do ^„^'^* ^"Jf 
not care. Whether a moral sentiment can be originally conceived from any ^J*" »tip">- 
othar anurue than a view of utility, is one question : whether upon exam- bes»-ri> a*" 
Ination and reflection it can, in point of feet, be actually persisted in and^^^J^™" 
JDstified on any other ground, by a peiBOn reflecting within liimself, is 
another : whether in point of right it can properly be justiHed on any other 
ground, by a person aildrei>sing hiriuelf to tbe community, is a third. Tho 
two first are questions of npecolatian : it matters not, cumparatively 
■peaking, how they are decided. Tbe last ia a question of practice : the 
oeciaion of it is of as much importnnce as that of any can be. 

•I feel in myaelt' (say yon) ' a disposition to approve of such or such an 
action in a moral view : but this is not owing to any notions I have of its 
being a useful one to the community. I do not pretend to know whether 
it be ui useful one or not : it may be, for aught I know, a mischievous 
one.' 'But ia it then,' (sa; I) 'a mischievous one ! examine; and if you 
can make yourself sensible that it ia so, then, if duty means any thing, that 
is. moral duty, it is your doty at least to al^tain from it : and more than 
that, if it is what lies in your pWer, and can be done without too groat a 
sacrifice, to endeavour to prevent it. It is not your cherishing the nation 
of it in joor ixisom, and giving it the name of virtue, that will excuse 

' I feel in myself,' (B.iy you again) ' a disposition to detest such or snch an 
action in a mom! view ; bnt this is not owing to any notions 1 have of its 
I being a mischievous one to the community. I do not pcatnml to Wim 
^^jLettier it be a nuBchievous one or not: It may be not amuuVaeio^ia ou£'- 
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on apon that tolerable sort of footing ttpon which we see it cai> 
ried on in coinmoa at this day. For what more natural or more 
general groimd of hatred to a practice can there be, than the 
misehievousness of such practice I TTliBt nil ttirp are exposej 
tr niiffar hy fill ni''ll fffll '" .H^jp^a^yl t<f half It is far yet, 
however, from beiiig a coastaBt ground :_for when a man Buffera, 



y, [CBAP. ■ 

3 Bee it cai> ■ 
ral or more J 
je, than the M 
ire exposej I 
is far yet, J 



able to trace up the cause of his saSeriogs to the injustice of 
eighbour, who has eluded the payment of an old one. 

inciple of sympathr and antipathy is most apt to. 
It 13 for applying panisliment ia 
i~whlph dteerve none : in many cases which deaervo 
some, it is for applying more than they deserve. There ia no 
incident imaginable, be it ever bo trivial, and so remote from' 
mischief, from which this principle may not extract a gronnd 
of punishment. Any difference in taste : any difference in 
opinion : upon one sabject as well as upon another. No dia-i 
agreement so trifling which perseverance and altercatioii will 
not render aerious. Each becomes in the other's eyes an enemy, 
and, if laws permit, a criminal ', This is one of the circam- 

it ma; be, lor auglit I know, an nsefiil one.' — ' May it indeed,' (aay I) ' aa^ 
useful one! bnt let me tell you then, that onleas duty, and right and wrong,, 
be JDit wbst you please to make them, iCitreallvbcnot a tniK^ievona IMI%< 
aod anybody h»« a mind to do it, it is no dnty of yoon, bat, on the con*: 
trMy, it noulil be very wrong in yon, to lake upon you to prevent him:. 
detest it within yourself aa much a* yon please ; that may le a veiy gooA, 
'■eaaon (nnleaa it be also a uietnl one) fijr your not doing it yonraelf : bnt i#' 
yon go itbout, by woid or deed, to do any thing to hinder him, ormakebini, 
snfFer fm it. it is yon, and not he, that have dona wrong : it ia not yonr' 
Betting yourself to blame his condmit^ or branding it with the name of viae, 
that inll make lura culpable, or you blamelesa. Therrfore,if yon can mako 
yourself content that he shall be of one mind, and you of anotber, about 
that natler, and bo continue, it is well ; bat if nothing wiU servo yon, 
bat that yen and he must needs be of the name mind. 111 tell yon what 
you have to do i it is for yon to get the better of your antipathy, not ht 

' King Jamea tho First of England had conceived a violent antipatl^ 

■gainst ArianB : two of whom he burnt ', This gratiBcHtion he procuPBi 

himself without much difficulty : the notions of the times were bvonisbla 

fimoQS book against Voradus, for being what was called 





n.] Of Principles adverse to iiat of UtiVdy. 

Btancea hj which the humaa race is distrngaished (not much 
indeed to its advantage) from. the brute creation. 

XVII. It is not, however, by any meanB unexampled for thisBof em 
principle to err on the side of leaitj. A near and perceptib l e atan cea, 
n uBchief moves antip athy. A remote and imperceptible mia-lonity. 
chie^ though not lees real, has no effect. Instances in proof of 
this will occur in numbers in the course of the work ■■. It would 
be breaking in upon the order of it to give them here. 

XVIII. It may be wondered, perhaps, that in all this whiJe The theo- 
no mention has been made of the ikeologioal principle; meaning dple, wliat- 

that principle which professes to recur for the standard of right rr ■- 

and wrong to the will of God. But the case is, this is not in 
fact 3 distinct principle. It ia never any thing more or less than 
one or other of the three before-meotioned principles presenting 
itself under another shape. The will of God here meant cannot 
be his revealed will, aa contained in the sacred writings : for 
that is a eyetem which nobody ever thinks of recun'ing to at this 
time of day, for the details of political udminiBtration : and even 
before it can be applied to the details of privat« conduct, it is 

book, called ' A Coauterblost to Toluutco,' ugamat Uie uae of that drug, 
whioh Sii W&Iter iialeigh htul then lately introJuced. Hod tlio aotioiu of 
the Itioea co-operated with him, be would have burnt the Anabaptiat and 
the Bmoker of tobtusco in the same fire. However be hail tbe Batiifaction 
of putting Bdieigh to death afterwanis, though for another crime. 

iDUputeB eoncernio); the cumpajative exaellence uf French and Italuin 
musie have oocoaioDed very aurious hickeringB at Paris. One of the parties 
would not bave been sorry (aaya Mr, D'Alembert ') tfl have brought govarn- 
ment into the quarrel. FreCenceH were sought after and urged. Long 
before that, a dispute of like nature, and of at leoat equal warmth, had been 
kindled at London upon the comparative iiisrits of two composers at 
London ; where riots between the approvers and iliaapprovera of a new play 
Afe, at thin day, not unfrequent. The ground of quarrel between the Big- 
endians and the Little-endians in the fable, was not more frivolous than 
man; sji one which hau laid empires desolate. In Russia, it is aaid, there 
was a time when aome thouaanda of persons lost their lives in a quarrel, in 
which ths government had token part, about the number of fingers to be 
naed in making the sign of tlje croas. Thia was in days of yore ; the 
niinistera of Catherine II. are better vnttracied^ than to take any other 
port in euch diaputeii, than that of preven^ng the jiarties concerned from 
daioK one another a mischief. 

xvi. [Diviaion], par. 4?. 44. _^__ 

Euai sui la Liberty de la Husique. >-InMnurt. ait. vi\, v\\, Vt^cJ 
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Of Principles adverse to that of UtUi/y. [ci 



univcrsaUy allowed, by the most eminent divines of all persua- 
aionfl, to stand in need of pretty ample interpretations; else to 
what use are tlic works of tlioae divines 1 And for 
of these interpretations, it is also allowed, that some other stand- 
ard must be assumed. T he wil l then which ia meant on this 

that, wh it'll tnft y Im'j JhTIpi-I t.hp fyreiai/ni/fitivp. will 



1 

» ■ 



is to aay, that which ia presumed, to be his ttiLI c 



TFaT" 
account of 



the conformity of ita dictates to those 



of a 



other pr inciple. 



"What then may be tins other principle 1 it must be 

of the three mentioned above : for there 

seen, be any more. It is plain, therefore, that, setting revelation 

out of the question, no light can ever be thrown u{)on tha 

standard of right and wrong, by any thing thai can be said upon 

the question, what is God's will, JWe may be pe rfectly sure> 

intlrrdfhjit TrhatrTfir in right ijTj^nnfniTnTiMr tothe^HIIaLQfld- 



so right, i» 
Mir aright 



fer is that from answering the purpose of showing UB 
what is right, that it is necessary to know first whether a thing 
is right, in order to know from thence whether it be conformable 
to the will of God '. 

XIX. There are two things which are very apt to be coorl 
founded, hut which it imports us carefully to distinguish: — thafl 
motive or cause, which, by operating on the mind of an indi-] 
vidual, is productive of any tict : and the ground or reason whicb J 



principle ' The principle of theology refers every thing to God's pleasure. But 
'redl^Tbie ^^^ ^ God's pleasure f God does aot. be coniefaedly does not now, eithflc^ 
nc or ^- Bpenk Or write to ua. How then are we to know whftt ia his pleamirB ? » 
i^three obeerviiig what ia oar own pleanure, and pronouncing it to be his. Acoord 
[dplEt. iugly, what is called the pleasure of God, la and must neceaaaiilj bi 

tion apart) neither more nor leas than the good pleasnre of the person, 
whoever he be, who is pronouncing what he l>eUeves. or pretends, to bo 
God's pleasure. How Icnow you it to bo God^a pleasure that auch or such 
an act ahuuld be abstuned from! whence come you even to auppose aa 
niQch ! ' Becauae Ijie engaging in it woulil, I imagine, be prejudicial u| 
the whole to the happinesa of mankind ;' saje the partiian of the prind_ 
of utility: 'Becauae the commission of it is attended with a gross ni 
sensual, or at least with a triSlng and transient aatiafaction ;' Bays the p 
tizan of the principle of asceticism : ' Because I detest the tboughti of 
and I cannot neither ought I to be called upon to tell why ; ' says h 
proceeds upon the prinniple of antipathy. In the worda of one or ot 
theae must that penon uecessarily answer (revelation apart) who prote« 
to take J&r 2i» itwidard the will of God. 
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warrants a legislator, or other by-stander, in regardiug tlmt actgrounflof 
with an eye of approbation. When the act happens, in the par- 
ticular instance in question, to be productiye of effects which we 
approve of, much more if we happen to observe tha t the Eanie_ 
motive ma y freouently be productive, in other tnataacea, of th e 
like effects, w e are apt to transfer our approbation to the motiv e 
itself, and to assume, as t he j ust pround for the approbat .inti wp. 
bestow on thfraet,-t'he-eireBfflBtaHee"&f ite ongiiiating-&am_that 
motive. It is in this way that the sentiment of antipathy has 
often been considered as a just ground of action. Antipathy, for 
instance, in such or such a case, is tbe cause of an action which 
is attended with good effects : but tbis does not make it a right 
ground of action in that case, any more than in any other. Still 
farther. No t onlv the effects are ^ood, but the agent sees before- 
hand_that they will be ao. This may make the action indeed a_ 



tipnthy n i-ifrU 



of 



perfectly rightactionj-b ut it d o co no t- 
frroiin^l fiF ni4.inn For the same sentiment of antipathy, 
plicitly deferred to, may be, and very frequently is, producti' 
the very worst effects. Antipathy, therefore, can never be a 
right ground of action. No more, tberefote, can reBentment, 
which, as wiU be seen more particularly hereafter, ia but a modi- 
fication of antipathy. JIiq »i.lj "j^ht jP'ound of action, that ca n 
poKsibl y sllbsiB^. | \a, sftpr iil| , the consideration of utility, which, -^B 
if itJa-fl-J:ight-pi4B«4ple-ef-fl«tie%-aBd.a£jipprQhatiimje_jLny_pne 
c ase , JR BO in every other. Other princijdes in abundance, that 
ia, other motives, may be the reasons why such and such an act 
^f been done : that is, the reasons or causes of its being done : 
b'lt it i " tl l i fi "li^i" th a t c an h e th" i^ngn n why it might or oug ht 
t n hayg be oft— done. Antipathy c 




I 



sec urity, ia the end and tlie sole end wliich the ksislator ongh t 
t" *'iiTP ill 'lii'W the Bole standard, in conformity to which each 
individual ought, as far aa depends upon the legislator, to be 
iruide to fashion his behaviour. But whether it be this 
thing else that is to be done, there is nothing by which 
can ultimately be made to do it, but either pain or pleasure.! 
Having taken a general view of those two graud objects (i 
pleasui'e, and what comes to the some thing, immunity from 
pain) in the character of ^na^ causes; it will be necessary to 
take a view of pleasure Qind pain itself, in the character of 
efficient causes or means. 

II. There jlrejow distinguishable source s from which plea- 
Hiirn nn il pain n ra in nap fn flniy ■ i-nti Eidered separately, they 
ma v be termed tlie physical, the political, the moral, and the re- 
ligtous : and inasmuch as the pleasures and paina belonging to 
each of them are capable of giving a binding force to any law 
or rule of conduct, they may all of them be termed saitcfions '. 

' SsDCtia, in Latin, wok ujed Ut aignify the art of binding, and, by ^^M 
comroon ajiHnmAtic.tI tr^nailion, ani/ thing which sen-et to bind a mam ; W' 
wit, to the observnjice of such or such a mode of condnot. According to a 
Latin gnunmiuian '. Lhe ini|)oil of the ward U derived by ratber a Air-fetahed 
process (such as those commonly are, and ia a great measure indeed mnit 
be. bj which intelleotunl ideas ore derived &om sensible ones) from lhe 
word langait, blood : becauee, among the Bomaos, with a view to inculcate 
into the people a persuasion that such or each a mode of oraidact would be 

> Senius. See Ainsworth's Diet ad vertHmi Smttia. 
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rOf the Four Sanctions or Sources of Pain, and Pleasure. 25 
m. If it be in the present life, and from the ordlaary course i- Tbe 

physical 

of nature, not purpoaely modified by the interpositi oa of t he Banction. 
■will of any human being, nor by any extraorJioary interposition 
of any superior invisible being that the pleasure or the f>ain 
takes place OMa_espgctetfcnt~**iy be aaid to issue from or to 
belong to i^a^^^micalsanctim^ 

IV. jf at the hands of' a vartifiltir -p^raiin nr apt of persons in b. The 



th e eommunity, who under i 



i__rarrniinndrnt tn thnt of 



jiid ge, are chosen for the particular purpose of dispeiifling it, 
according to the will of the sovereign or suprej aajuling poa ^r 
in the state, it may "be said to issue from the ^oKticai ggnc^ jta^ 

V.mat J^hc hand Bj| j»pl. <An.«rB p^r"""" '^ ^^^ mm m un ity, 3. Tf 

■' ' 'q qurati£n_nwyjiafipfia-ij ' <■ ■ ■ .t . 



fl of hifl life t" 



which may be expected to issue from Tho piea- 

noral sanctions, must all of them he pjua wiiioii 

?ver, in the present life : those the rSiBioua 

from the religious sanction, may mix reraid 

either in the present life or in a present Jiib 



jia ye concerns w ith, iwwirjiiw itf earh ninn'p gpontnTiPOUH di^pP - 

sitioarAiid-&ot_£Ccording to ajiy settled or concerted rule^it-ma^ 



be 8aid_to^i s^uefrom ihc- tneral-D 
VI. If jianitlieimraediate._haii 

either in the prpopntlitp^ji^jji n fntnro i^ may 1 ip uhJiT ln-tngtin 

from the reTig ibvseanction. 

VIL Pleasurea or [ 
the physical, political, 
espected to be 
which may 
be expected to 
future. " 

rendered obligator; upon a man by tlie force of what I call the religious 
■anctian (ttiat ia, that ha would be made to Buffer by the extraurilinary 
intcrpoeition of some euperior being, if he failed to obeerve the mode of 
conduct in queetion) certain ceremonieB were contrived by the piieatB: 
Id the course of which cerenionies the blood of victima waa made use of. 

A Sanction than is a source of obligatory powen or motivee ■ that ie, of 
poiB* and pleaaareej which, according aa Uioy are connected wilh auoh or 
such modea of conduct, operate, aad nre indeed the only things which can 
opetaM, as motivei. Sea Chap. i. [Matives]. 

'Better tarmed popular, aa more directly indicative of ita conatituent 
oanne ; ns likewise of its relation to the more common phrase pablio opiaion, 
in French opinion pabliiiae, the name there ^ven to that tutelary power, 
of which of iate bo much is said, and by which so much ia done. Tile litter 
kppellntion is however nnhnppy and ineipiesBive ; since if opinlort ia mate- 
tuJ, it ia only in virtue of the influence it exercises over action, through 
"flainadlnin of the affections and tlie will. 



Of the Fovr Sanctions or [cBAP.B 

ThosB which VIU. Those which can be experienced in the present life, 
pruent lite, can of course be no otherH than such as human nature in the 
Boever course of the present life is susceptible of ; and from each of 

Ouw.dii^ these sources may flow all the pleasures or paias of which, ia 
uireimi- the course of the present life, human nature is susceptible. With 
their™ " regard to these then (with which alone we have in this place 
pmaucnon. ^jjy concern) those of them which belong to any one of those 
sanctions, differ not ultimately in kind from those which belong^ 
to any one of the other three : the only difference there is am 
them lies in the circumstances that accompany their producticm. 
A suffering which befalls a man in the natural and spoutaneoiu ■ 
course of things, shall be styled, for instance, a, calamity ; 
which case, if it be sujjposed to iMjfnll him through any impru- 
dence of his, it may be styled a punishment issuing from the 
physical sanction. Now this same suffering, if inflicted by the 
law, will be what is commonly called a puni»htnent; if incurred 
for want of any friendly assistance, which the misconduct, 
supposed misconduct, of the sufferer has occasioned to be with- 
holden, a punishment issuing from the mora/ sanction j if throu^ 
the immediate inferpositiou of a particular providence, a punish- 
ment issuing from the religious sanction, 

IX. A man's goods, or bis person, are consumed by fire. If 
this happened to him by wJiat.is called an accident, it was & 
calamity : if by reason of his own imprudence (for instance, trom 
bis neglecting to put his candle out) it may be styled a punish- 
ment of the physical sanction : if it happened to him by the 
sentence of the political magistrate, a punishment belonging to 
the political sanction ; that is, what is commonly called a punish- 
ment : if for want of any assistance which his neigfihowr with* I 
held from him out of some disUke to his m<yrai character, k 
pnnisbment of the moral sanction : if by an immediate act of 
ffoif s displeasure, manifested on account of some sin committed by 
him, or through any distraction of mind, occasioned by the dread 
of such displeasure, a punishment of the religious sanction'. 
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X. Ab to Buch of the jileasures and painB beionging to the ™™^ 
religiona sanction, as regard a future life, of what kind these 
may be we cannot know. These lie not open to our observation. \ 
During the present life they are matter only of expectation : and, 
whether that expectation be derived from natural or revealed 
reli^on, the particular kind of pleasure or pain, if it be different 
from all those which lie open to our observation, is what we can 
have no idea of. The best ideas we can obtain of such pains and 
pleasures are altogether unliquidated in point of quality. Id 
what other reepects our ideas of them may be liquidated will be 
considered in another place '. 

XI. Of these four sanctiona the physical is altogether, we mayTiiBp,'' 
^Kn^^p yi ^ I . .^ v,,..r |^I^^ft Ti n f liUEai^a wl t&e moral : ao isiii'Wal^^in 
it also .6f the religious, in as far as the latter bears relation to other throe. 

Hip prpBpnf. lifp, If, ia inrliidctl m M^ ll Of tlllUJe 'otEeTl 

This may operate in any case, (that is, any of the pains or 
Burefl belonging to it may operate) independently of tkem : 
of iJiem can operate but by means of this. In a w 

of aata re may operate of themsclveB ; but neither 

nor men at lar ge, can opera te, nor is God in the case ii 
tion supposed to operate, but through the pltwera 01 natu re. 

XIT. For these four objects, which in their nature have soUseofth 
much in common, it seemed of use to find a common 1 
It seemed of use, in the first place, for the convenience 
of giving a name to certain pleasures and pains, for which 
a name equally characteristic could hardly otherwise have been 
found : in the second place, for the sake of holding up the effi- 
cacy of certain moral forces, the influence of which is apt not 
to be sufBcientiy attended to. Does the political sanction exert 
an influence over the conduct of mankind? The moral, the 
religious sanctions do so too. In every inch of his career are 
the oiierations of the political m^istrate liable to be aided or 
impeded by these two foreign powers ; who, one or other of 
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them, or both, are sure to be either his rivals or his allies. Does 
it happen to him to leave them out in his calculations ? he will 
be sure almost to find himself mistaken in the result. Of all 
this we shall find abundant proofs in the sequel of this work. 
It behoves him, therefore, to have them continually before his 
eyes ; and that under such a name as exhibits the relation they 
bear to his own purposes and designs. 



CHAPTER IV. 

TALCB or A" LOT OF PLEA8UBE OB PAIN, HOW TO 
BE MEAStmED. 



T. Pl easukes then, and the ayotdance of painp, are the en dsVeeottUii^ 
which the legislator has in view : it behoves him therefore to 
un Jeratand their valufi. neasnreB and pains are the inslrumenta 



(^ 



he has to work with : it behoves hira therefore to understand 
tlieir force, which is again, in other words, their value. 

IT. To a person considered by himsel/, the vhIiir of a pleasure Ci rpui 
or p ain considered S?/ iiselfj will b e greater or lees, according to taken 

the F our follow ing jimimatjinrpa' : in esti 

1. Its intensity. •. yatue 

2. ^ia_duration. 

4. Its pm^jn ^uil-;/ or remoleiiess. petson.and 

m. These are the circumstances which are to be considered _^ "^''' 
in estimating a pleasure or a pain considered each of them hyBidBiwiBfl 
itself. But when the value of any pleasure or pain is considered with othar 
for the purpose of esti roating the tendency of any act hy which or paina. 
^^ IB prt^flmipfli there arc two other circumstances to be taken 
into the account; these arc, 



' These cirpumntanceB have since been doi 

timit of ralut in a pleasure or n pain. 

Not long after the pobliciition of the firet oditii 

liter verses were framed, in the view of lodging 

memory, theee points, on which the whole fabric of 

may be seen to rest. 

IiUemi, long, certain, ipeedy, fmilfvl, pur 

Such marlia in pleagaTes and in paimii endi 

Bach pleasures seek, if 'private be thy end 

If it be piMU, wide let them extend. 

Suoh pains avoid, whichever be thy 

If puns most come, let them exfiW to tew, 
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S- Its feewndity, o r the chapce it has of being followed jji. 
flc nBations of the Bat ne kin J : that is, pleaaures, if it be a plea- 
Bare : pains, if it be a pain. 

6. Its purity, or the chance it has of not beicg followed by 
B^ safioM ol the oppowfekind : that is, pains, if it be a pleasure : 
pleaauree, if it be a pwn. 

TLese two last, however, are in atrictneas scarcely to be deemed 
properties of the pleasure or the pain itseK; they are not, there- 
fore, in strictness to be taken into the account of the value of 
that pleasure or that pain. They are in atrictneas to be deemed 
properties only of the act, or other event, by which such plea- 
sure or pain has been produced ; and accordingly are only to be 
taken into the account of the tendency of such act or auch event. 
' IV. To a witjiiter jifjera ona. with rpfprrnrfi to each of whom 
X to ^^i Ynliii' T[fn"^iTai>n rirp rr n ivMt \ h i'"nmflpr fi'.|, it i wi'l bp gn ^ t rr 
or Ipbh, ai'i-nrA\nfi to seven ^;iViipipfjincra - to wit, the six pre- 
I ceding ones; mz. 
j 1. Its iMtoifflJjt^ 
S / 2. Jta duration. 
l^\ 3- Ita. eezl ointJ/ or vmiMr tsanty. 
\ 4. Its -proinTiq uity or r w»ofaiaa- 
y 5. Its./ecM »(ftiy. 
'■*. V ^purily, 
And one other ; to wit : 

7. Itee^emi; that is, the number of persons to whom it 
^^\exten!ls ; or (in other words) who arc affected by it. 
t ibr \ V. To take an exact account then of the general tendency of 
I- kny act, by which the Interests of a community are affected, 
Bvenyproceed aa follows. Begin with any one person of thoae whose 
— interests seem most immediately to be affected hy it : and take 
an account, 

1, Of the value of each distinguishable pleasure which appears 
to he produced by it in thcfirgt instance. 

2. Of the value of each pain which appears to be produced hy 
it ID the first instance. 

J. Of tlie value of each pleasure which appears to he produced 
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by it afier the first. Thia conatitutes the fecinidity of tlie firat 
pleamre aud the hnpwnty of the first pain. 

4. Of the valae of each fain which appears to be produced 
by it after the first. This conetitutes the fecundity of the first 
jMin, and the impuritij of the first pleasure, 

5. Snm up all the values of all the pleasures on the one ai de, 
an d those of all ths ^ W,^^ "l tllii "^-i^"" -Tha_balancej_if_itJiejjH 
the side of pleasure, will give the good tendency of the act upon ■/ 
the whole, with respect to the interests of that U((iiu£<ijt(t^ person; 

6. Take an account of t he nuniber of persons whose ig tereata 
»rr^i^r t <^ *'"'■ 'ift " ceraed ; a ri i l r i' p nu t t hp nhf r v" p rn nprn •with rp ^JA-' 
apeet_toeacb. Sum u p the numberB eTt presaiyp fifths degreea 
o f qnod tenden cy, which the act has, with respect to each indi- 
vidual, in regard to whom the tendency of it is good upon the 
whole : do tbia again with respect to each individual, in regard 
to whom the tendency of it is gaod upon the whole : do this 
again with respect to each individual-jp^ re g a TT l tB-Jtfeoin the 
tendency of it is bad upon the whole. V lake th e halamcej^\uAi, 
if on the side of pleasure, will give the general good tendency of 
the act, with respect to the total number or community of indi- 
viduals concerned ; if on the side of pain, the general evil tendency, 
with respect to the same community. 

VI. It is not to be expected that this process should be strictly usa of the ' 
pursued previously to every moral judgment, or to every legia- ^^^b°^ 
lative or judicial operation. It may, however, be always kept 
in view ; and as near as the process actually pursued on these _ 

occasions approaches to it, so near will such process approach J 

to the character of an exact one. H 

; VII. The same process is alike applicable to pleasure and The aun* J 
pain, in whatever shape they appear : and by whatever denom- piimbie to 
ination they are diBtinguished : to pleasure, whether it be called esii, profit 
good (which is properly the cause or instrument of pleasure) orchietimdan 
profit (which is distant pleasure, or the cause or instrument of flcaiiong of* 
distant pleasure,} or convenience, or advantage, benefit, eimlu- pain. 

(, fiajipiness, and so forth : to pain, whether it \ic csftei wofl,, ^^^ 
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(wMch correaponde to ymx/) or mUeJiief, 
ditadvantaye, or Ingg, or vnhappineie, and so forth. 

Vm, Nor is this B. novel aud imwarranted, any more tl 
is a uselcBS theory. In all this there is nothing but what the 
practice of mankind, wheresoever they have a clear view of their 
own interest, is perfectly conformable to. An article of property, 
an estate in laud, for instance, is valuable, on what account t 
On account of the pleasurea of all kinds which it enables a man 
to produce, and what comes to the same thing the pains of all 
kinds which it enables him to avert. But the value of such an 
article of pro]>erty is universally understood to rise or fall ac- 
cording to the length or Bhortness of the time which a man has 
in it : the certainty or uncertainty of its coming into possession : 
and the nearness or remoteness of the time at which, if at all, it 
is to come into posBession. As to the intensity of the pleaaurea 
■which a man may derive from it, this is never thought of, be- 
cause it depends upon the use whicli each particular person may 
come to make of it ; which cannot he estimated till the par- 
ticular pleasures he may come to derive from it, or the particular 
pains lie may come to exclude by means of it, are brought to 
view. For the same reason, neither does he think of the ^ 
cUTidity or pwity of those pleasures. 

Thus much for pleasure and pain, happiness and nnbappini 
in general, We come now to consider the several particul 
kinds of pain and pleasure. 




I. Having repreaented what belongs to all Borta of pleaaurea PIhibi 
and paine alike, we come now to exhibit, each by itself, tho"a?ii 
Keveral sorts of paina and pleasures. Pains and pleasures may oy. ^ ' 
be called by one general word, iuter^tmgj)erceptions. Interest- 
ing perceptiona are either simple or comples. The simple ones 
are those which cannot any one of them be resolved into more : 
complex are those which are resolvable into divers simple 
ones. A complex interesting perception may accordingly he 
composed either, i. Of pleasures alone: a. Of pains alone; 
or, 3. Of a pleasure or pleasures, and a pain or pains to- 
gether. What determines a lot of pleasure, for example, to be 
r^arded as one complex pleasure, ratlier than as divers simple 
oues, ia the nature of the exciting cause. Whatever pleasures 
are excited all at once by the action of the same cause, are apt 
to be looked upon as constituting all together but one pleasure. 

11. The several simple pleasures of which human uature isThee 
aoBceptible, seem to be as follows : i. The pleasures of sense, anuu 
2. The pleasures of wealth. 3. The ideaaurea of skill. 4. The 
pleasures of amity. 5, The pleasures of a good name. 6. The 
pieagures of power. 7. The pleasures of piety. 8. The pleasures 
of benevolence. 9. The pleasures of malevolence. 10. The plea- 
sures of memory. II. The pleasures of imagination. 12. The 
pJRasures of expectation. 13. The pleasures dependent on asso- 
ciation. 14. The pleasures of relief. 

TTT . The several simple pains seem to he as follows : I. The Thn siropiE 
paina of privatioB. 2. The pains of the seiiaea. ^ l^ift^'oaulBc^ 



I 



r34 Pleasures and Pains. [cHAP." 

awkwardness. 4. The pains of enmity, 5, The pains of an ill 
name. 6. Tho pains of piety, "j. The pains of betieTolence. 
8. The pains of nuilevolence, 9. The pains of the memory. 
10. The pains of the imagination, 11. The pains of expectation. 
12. The pains dependent on association', 
^^■^of IV. I. The pleasures of sense seem to be as follows : 1. The 
merated. pleamirea of the taste or palate ; including whatever pleasures 
are experienced in satisfying the appetites of hunger and thirst. 

I a. The pleasure of intoxication. 3. The pleasures of tlae organ 

of emelling. 4. The pleasures of the touch. 5. The simple 
pleasures of the ear ; independent of association. 6. The simple 
pleasures of the eye ; independent of association. 7. Tho plea- 
sure of the sesual aenae. 8. The pleasure of health : or, the 
internal pleasureable feeling or flow of spirits (aa it is called,) 
which ftccompauies a state of full health and vigour ; especially 
at times of moderate bodily esertion. 9. The pleasures of novelty: 
or, the pleasures derived from the gratification of the appetite 
of curiosity, by the application of new objects to any of the 

Pleasures of V. 2. By the pleasures of wealth may be meant those plea- 

whkb are Bures which a man is apt to derive from the consciousness of 

BoquiaitEoQ possessing any article or articles which stand in the list of in- 

Kamw7 atrumenta oE enjoyment or security, and more particularly at the 

time of his first acquiring them ; at which time the pleasure 

may be styled a pleasure of gain or a pleasure of acquisition : at 

other times a pleasure of possession. 

3. PieaBore* 3. The pleasures of skill, as exercised upon particular objects, 

A^y^ii^ ' ^* catFilogna here given, is wliat aeemed to be a complete lut of the 

glvcD. ' ^Beveral simple pleaiiures And paiaa of wMch hamaa natuco i» aueceptible : 
ineouiuch. that ii, upua any uccaaion whataoever, a man feela pleasure or 
pititi, it is either referable at once to Home one or other of these kinds, or 
resulvable into such aa are. It might psrhnpa have licen a Batdafkction to 
the reader, to have aeen an analytical view of the subject, taken upon an 
exhaustive plan, for the purpose of <3euioaatratmg the catalogue to be wh^ 
it poqjorta to be, a complete one. The catalogue is io &ct the result of 
such an analysis; which, however, I thought it bettsr to discard at present, 
as being of too metapliyeical a cast, and not strictly within the limits of this 
deeign. See ch. xiii. [Cases unmeet], par. a. Note. 
' Thero are also pleasures of novelty, eicited by the appenrancB of new 
J^s: (iiefle are pJeaaurea of the imagmation. Seainfraii" 




T.J Pleasures and Fains. 35 

are those which accompany the application of such particular 
iiJBtruments of enjoyment to theii' uses, as cannot he bo applied 
without a greater or lees sLare of diffi<juJty or exertion '. 

VI. 4. Thepleaeuresof amity, orself-recomnienilation, are the*. 
pleasures that may accompany the persuaBion of a man's being ''^"'' 
in the acquisitiMi or the poBsession of the good-will of such or 
such assignable person or persons in particular : or, as the phraae 
is, of being upon good terms with him or thMn ; and aa a Emit 
of it, of his being in a way to Lave the benefit of their spon- 
taneous and gratuitous services. 

YIl. 5. The pleasures of a good name are the pleasures tbatfi- J*^*™ 
accompany the persuasion of a man's being in the acquisition name. 
or the possession of the good-will of the world about him ; that 
is, of such Tnembera of society as he is likely to have concerns 
with ; and as a means of it, either their love or their esteem, or 
both ; and as a fi-uit of it, of hia being in the way to have tie 
benefit of their Bpontaneous and gratuitous services. ThcBe may 
likewise be called the pleasures of good repute, the pleasures of 
honour, or the pleasures of the moral Hauction ^. 

VIII. 6. The pleasures of power are the pleasures that ac- «■ K^ 
company the persuasion of a man's being in a condition to dis- 
pose peoi)le, by means of their hopes and fears, to give him the 
benefit of their servicea : that is, by the hope of some sei'vice, or 
by the fear of some disservice, that he may be in the way to 
render them. 

IX. 7. Thepleaauresofpiety aretbepleasuresthafcaccompany?. 
the belief of a man's being in the acquisition or in possession of 
the good-will or favour of the Supreme Being ; and as a fruit 
of it, of his being in a way of enjoying pleasures to be received 
by God's Ejiecial appointment, either in this life, or in a life to 
come. These may also be called the pleasures of rcligioiL, the 

* For inataDCH, the pleasare of being able to gratify the sense of hearing, 
b; nngiog, or perfurming npon any uiueiGiil instrtiment. The pleasure thus 
obtAined, iB a thing superadded to, and perfectly distinguishable from, that 
which a man enjoys from hearing another person perform ia the bbiuo 
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pleaaoreB of a religious disposition, or tbe pleoEures of the 
religious Btmction '. 
s. Piemiires X, 8. The pleaBures of benevolence are tlie pleasures resulting 
ieiioeor from the view of any pleasures supposed to be posseBsed by the 
beings who may be the objects of benevolence ; to wit, the sensi- 
tive beings we are acquainted with ; under which are commonly 
» included, i. The Supreme Being, z. Human beings. 3. Other 

animals. These may also be called the pleasures of good-will, 
the pleaaurea of sympathy, or the pleafiures of the benevolent or 
social affections. 
8. HeBsures XI. 9. The pleasures of malevolence are the pleasures result- 
lao™ or iii- ing from the view of any pain supposed to be suffered by the 
beings who may become the objects of malevolence : to wit, 
I. Human beings. 2. Other animals. These may also be styled 
the pleasures of ilUwill, the pleasures of the irascible appetit«, 
the pleasures of antipathy, or the pleasures of the malevolent or 
dissocial affections, 
if'th^"*™* SII. 10. The pleasures of the memory are the pleaauree which, 
niBniory. after having enjoyed such and such pleasures, or even in some 
case after having suffered such and such pains, a man will now 
and then experience, at recollecting them exactly in the order 

(and in the circumstances in which they were actually enjoyed or 
suffered. These derivative pleasures may of course be distin- 
guished into as many species as there are of original perceptions, 
from whence they may be copied. They may also be styled 
pleasures of simple recollection, 
^fth™""* XIIL II. The pleasures of the imagination are the pleasures 
iuuginaiHin. which may he derived from the contemplation of any such 
pleasures as may happen to be suggested by the memory, but in 
a different order, and accompanied by different groups of circnm- 
stauces. These may accordingly be referred to any one of tlie 
three cardinal points of time, present, past, or future. It is 
evident they may admit of as many distinctions as those of the 
former class. 

XrV. iz. The pleasures of expectation are the pleasures that 
' See eb. iii. [Sanctiona]. 
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result from the eon temp! atioa of any sort of pleasure, referred 
to time faiure, and accompanied, with the aentiment of feiief. 
Theae also may admit of the same distinctions '. 

XV. 13. The pleasures of association are the pleasures which 
certain objects or incidents may happen to affurJ, not of tbem- 
selves, but merely in virtue of eome association they have con- 
tracted in the mind with certain objects or incidents which are 
in themselves pleasurable. Such is the case, for instance, with 
the pleasure of skill, when afforded by such a set of incidents as 
compose a game of chess. This derives its pleasurable quality 
from its association portly with the pleasures of skill, as exer- 
cised in the production of incidents pleasurable of themselves ; 
partly from its association with the pleasures of power. Such is 
the ease also with the pleasure of good luck, when afforded by 
ench incidents as compose the game of hazard, or any other game 
of chance, when played at for nothing. This derives it« plea- 
surable quality from its association with one of the pleasures of 
wealth ; to wit, with the pleasure of acquiring it. 

XVI. 14. Farther on we shall 
Bures ; in like manner may we no 
pains. To the catalogue of pleas 
the pleasures of relief; or, the pie 

when, after he has been euduriug a pain of any kind for a certain 
time, it comes to cease, or to abate. These may of course be 
distinguished into as many species as there are of pains : and 
may give rise to so many pleasui'es of memory, of imagination, 
aiid of expectation. 

XVn. I. Pains of privation are the pains that may result i-P»™<rf' 
from the thought of not possessing in the time present any of 
the several kinds of pleasures. Pains of privation may accord- 
ingly be resolved into as many kinds as there are of pleasures to 
which they may correspond, and from the absence whereof tliey 
may be derived, 

XVin. There are three sortd of pains which are only soTi 
> In contrBdiatinclion to these, >U1 atber plesaucaB may be tGrmsd ^lea- 



e pains grounded upon plea- it. Fleai 
see pleasures grounded upon 
es may accordingly be added 
uvea which a man experiences 



^^1^ 3^ Pleamres and Pitim. [chaKiS 

LPUnaoC many modifications of the several pains of pnTation, When tWfl 
eDJojiuent of any particular pteaEure happens to be p&rticular^ V 
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desired, but without any espectation approaching to aesurance, 
the paiD of privation which thereupon results takes a particular 
name, and is called the paio of deitire, or of UDsatisfied desire. 

XIX. "WTiere the enjoyment happens to have been looked for 
with a degree of expectation approaching to asaurance, and that 
expectation is made suddenly to cease, it is called a pain of diB- 
appointment. 

XX. A pain of privation lakes the name of a pain of regret 
in two cases: i. Where it is grounded on the memory of a 
pleasure, which having been once enjoyed, appears not likely to 
be enjoyed again ; x. Where it is grounded on the idea of a 
pleasure, which was never actually enjoyed, nor perhaps so much 
as expected, but which might have been enjoyed (it is supposed,) 
had such or such a contingency happened, which, in fact, did 
not happen. 

XXI. 2. The several paina of the tenses seem to he as fol- 
lows : I. The pains of hunger and thirst: or the disagreeable 
Mmaations produced by the want of suitable substances which 
need at times to be applied to the alimentary canal, z. The 
pains of the taste ; or the disagreeable sensations produced by the 
apphcation of various substances to the palate, and other supe- 
rior parts of the same canal. 3. The pains of the oi^n of 
smell : or the disagreeable sensations produced by the effluvia 
of various substances when applied to that organ. 4. The pains 
of the touch ; or the disagreeable sensations produced by the ap- 
plication of various substances to the skin. 5. The simple pains 
of the hearing ; or the disagreeable sensations escited in the 
organ of that sense by various kinds of sounds : independently 
(as before,) of association. 6. The simple pains of the sight : or 
the disagreeable sensations if any such there be, that may be 
excited in the organ of that sense by visible images, independent 
of the principle of association. 7'. The pains resulting from 
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exeeBsive heat or cold, nnlesa these be refernble to the touch. 
8. The pains of disease : or the acute and uneasy senaations 
resulting from the several diseases and iadiapositions to which 
human nature is liable. 9. The pain of exertion, whether bodily 
or mental ; or the uneasy sensation which is apt to accompany 
any intense effort, whether of mind or body, 

XXII, 3'. The paina of awkwardness are the pains which a. Paina of 
sometimes result from the unsuccessful endeavour to apply any 
particular inatruments of enjoyment or security to their usea, or 
from the difficulty a man experiences in applying them'. 

XXm, 4. Thepains of enmity are the pains that may accom-^P^!""' 
pany the persuasion of a man's being obnoxious to the ill-will of 
such or such an aasignable person or persons in particular ; or, 
as the phrase ia, of being upon ill terms with him or them : and, 
in consequence, of being obnoxious to certain pains of some sort 
or other, of which he may be the cause. 

XXIV. 5. The paina of an ill-name, are the pains that ac-B.PWn»of 
company the perauasion of a man's being obnoxious, or in a way 
to be obnoxious to the ill-will of the world about him. These 
may likewise be called the paina of ill-repute, the pains of dis- 
honour, or the paina of the moral sanction '. 

clHBg, tlie pain of unaatiafied desire. If any positive pain of body result plan 
trom the want of such indulgeiioa, it belongs to the head of paioBof diBansa, '"'^ 

' The pleasures of BoTfllty have no poaitive paina corresponding to them, n 
The pMn which a man eiperiences when he is in the oondition of not know-fj;^^-^ 
ing what to do with himself, that pain, which in Frensb is expressed hj a pluimre 
angle word ennui, is a pajn o£ privation : a piun reaolting from the absence, 
not only of all the pleaaurea of novelty, hut of all kinds ik pleaBure whatso- 

TTie ploamireH of wealth have also no positive paina qorreapondiug; to— nnio 
them ; the only paina oiiposed to them are pains of priiation. If any poai- "' ''"^ 
(ive pidiiH result from the want of wealth, they are referable to some other 
class of poiiicive paina ; principally to thoise uf the aeneea. From tbe wont 
of food, for iostanoe, result tbe paina of hunger ; from the want of clothing, 
tbe TAinS of cold ; and so forth. 

' It may be a qneetum, perhapa, whether this be a positive pain of itself, Ii 
or whedier it be nothing more than a pain of privation, reaulting from the |^ 
conaci'iuaneaa of a want of akill. It is, however, but a queation of worda, ^ 
not does It matter which way it be determined. 

' In as far as a man's fellow-oreatures are supposed to be determined by Th 

anv event not to regard him with any degree of esteem or good will, or to J^_^^ 

d him with a leas degree of esteem or goodwill thamttics wj\ii4i:&«a-'f''»»''*-^^j' 
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8. Pidni of XXV. 6 '. The paiDs of piety are the painB that accompany 
the belief of a man's being obnoxioua to the (liepleasure of the 
Supreme Eeing : and ia con^quence ixi certain painB to be 

I inflicted by liis especial appointment, either in thie life or in a 

life to come. These may also be called the pains of religion ; 
the pains of a religious diapoaitiou ; or the pains of the religieuB 
sanction. When the ))elief ia looked npon as well-grouni 
these pains are commonly called religious terrors ; when I< 
upon as iU-grounded, Buperstitioua terrors *. 
■T.ftimof XXVI. 7, The pains of benevolence are the pains rcBulting 
BTOieiKB, j^^^ the view of any pains supposed to be endured by other 
beings. These may also be called the pains of good-will, of 
sympathy, or the painB of the benevolent or social aSectione. 
8. JVinBof XXVII. 8. The pains of malevolence are the pains resulting 
'from the view of any pleasures supposed to be enjoyed by any 

» beings who happen to he the objects of a man's displi 

These may also be styled the pains of ill-will, of antipathy, Of 
tlie pains of the malevolent or dissocial affections, 
a Tains of XXVIII. 9. Tlie pains of the memory may he groondcd 
^^' every one of the above kinds, aa well of paiaa of privation 

of positive pains. These correspond exactly to the jdeaeurea of>a 

the memory, 

lO.PainBor XXIX. lo. TIic pains of the imagination may also be gronnde&B 

tiDo. appued wise; not to do him any aorU of good office*, or not to da Mm bo maii; 
p5™iiirMof« ffood officea Bfl they would otherwiae ; the pain resulting frommoh comider- 
*°°hiia'"' ation may b« reckoned a pain of privatioa : u for att they ure aupposed to 
^mhti, °°* regard him with such s degree of avereion or digeBteem as to be dinposed to 

do him {KwitiTo ill ofSces, it may be reckoned a jHisitive pain. Tbe pain of 

privation, nnd the poaitire pain, in thu caae run one lata another india- 

tJnguiBhabl;. 
No pHiHii! ' There seem to be no poaitive pains fo correspond to the pleaeurea of 

ip^ii'i'^^ power. Tbe painii that a mnn may feel from tbe want or the Iobii of power. 
r^uDraof in as far B« power ii diatingiiiiihed from oU other Bourcee of pleagure, aeem 

to be notliing more than paina of privation. 
Tiieijmhl»e ' The positive pMna of piety, imd the pains of privation, opposed to the 
udihf'^ufci' pleasures of piety, run one into another in the same manner as the positive 
atpAttSoB. paina of enmity, or of an ill niune, do with renpsct to the poinH of pnvatioo. 
pKui™i"f ' opposed to the pleanures of amity, and thoae of a good name. If what fa J 
I cS'i^ia"' ajiprehended at the bands of God is barely the nut receiving pleasure, tMS 
I p»in is of tbe privative class : i( moreuver, actual pain be apprehend^ itfl 

in of the dua of positive pains. 
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on any one of the above kinds, aB well of pains of privation 
of positive paiuH ; in other reqwets they correapond exactly 
the pleasures of the imagination. 

XSX. II. The pains of expectation may be pounded on each 11. Pains of 
one of the above kinds, as well of pains of privation as of posi- 
tive pains. Theae may be also termed pains of apprehension '. 

XXXL 12. The pains of association correapond exactly to 12. Paine of 

BBBOCintiOn. 

the pleasures of association. 

XXXII. Of the above list there are certain pleasures and Pieasu™ 
pains which suppose the existence of some pleasure or pain are either 
of some other pereoa, to which the pleasure or pain of the per- _... . . 
son in question has regard : such pleasures and pains may be 
termed extra-regarding. Others do not suppose any such thing ; 
tbese may be termed self-regarding '. The only pleasures and 
pains of the extra-regarding class are those of benevolence and 
those of malevoleuce ; all the rest are seK-regarding '. 

XSXIII. Of all these several sorts of pleEisures and pains, therein 
is scarce any one which is not liable, on more aocounta than one, law u'^oon- 
to come under the consideration of the law. Is an offence com- the above 
mitted ? It is the tendency which it has to destroy, in such or lusasures 
such persons, some of these pleasures, or to produce some of 
these pains, that constitutes the mischief of it, and the ground 
for punishing it. It is the prospect of some of these pleasures, 
or of security from some of these pains, that constitutes the 
motive or temptation, it is the attainment of them that consti- 
tutes the profit of the offence. Is the offeuder to bo punished 1 
It can be only by the production of one or more of these pains, 
that the punishment can he inflicted *. 

' Id eontradiatinotion to theae, aU other p^ns may \k torinBd pains of 
JtyTerunce. 

' See chap. i. [Motives]. 

' By this meana the pleasurea and paing of lunitj may be the more Pleasures a 
clearlj diBtinguisIied from tbose of benevolence: and oil Uie other haiid, ^^J'' ^a,t^ 
thone of enmity from tliose of malevolence. The pleasures and paiiia of ^Jj"/]!^' 
amity and enmity ate of the self-rogarding cast ; Iho^ia of benevolence and i«rcvaiEic 
malevolence of the extra-regarding. fcnc* 

' It woulii be a matter not only of curioaitj, but of noma use, to exhibit j.„„p,„ 
a catalogue of the eeveral complex pleaanrea and pains, ansljzing them ^■^^g™'^ 
■ 'o the several aimple ones, of wUcb ttiej aie tis'peKli'iA'j^^. 
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3. Tbe pleimiia of the oodL vnited Irf the perceptians of the &it;Taitiia | 
of Bowen, of new-mown h«j, v otbor Tegetable satoUttces, in the fint j 
■lag» of fenpfntiHnn. 

4. The agreeable iuwud srasatioa, prudnced by a brisk ciicDlBtion of 
the blood, uid the Tentilition of it in Ibe lougB br a pure air, such aa tlint 
in the coimtiy freqaentl; is in onqMrtGoii of that which ia breathed in 



n. Pleacares of the imagiution produced ij 
I. The idea of the plenty, loul&ig &om the p>»aesmon of 

tbnt Are in view, and of the h^>pTae« anmng &om it. 

1. The idea of the innocenoe and ha(^ineBB tit the lurda, sheep, oattl^- 

doga, ood other geotle or dtaaesUc aaimalB. 

3. The idea of the constint flow of health, (apposed to be enjoyed by all 
these DTeatures: a ooticin which ia ifit to reaoH btaa the occaraooal flow of' 
health enjoyed by the euppoaed Bpeclator. 

4. The idea of gntlitude, excited by the contemplation of the aU-powerfal 
■nd beneficent B^ng, who in looked up to as the author of theae bleaaings. 

These four last are all of them, in eoms measum at leaat, pleasures ai 
sympathy. 

The depriving a man of this groupe of pleasures is one of the evils apt to 
result from imprisunment ; whether produced by illegal violence, '' 

w;iy of ponidhment, by appointment of the laws. 



I 




I. Pain and pleasure are produced in men's minds by the Pain nnfl 
action of certain causes. Sut the quantity of pleasure and pain uniiomJj 
runs not unifonaly in proportion to the cause ; in other words, tinned to 
to the quantity of force eserted by such cause. The truth of 

this observation rests not upon any metaphysical nicety in the 
import given to the terms cause, quantity, and force : it will 
he equally true ill whatsoever manner such force be measured, 

II. The diEpoBition which any one has to feel Buch or such a Degree or 
quantity of pleasure or pain, upon the application of a cause ofofsensibi- 
given force, is what we term the degree or qnanluiri of his 
sensibility. This may be either general, referring to the sum 

of the causes that act upon him during a given period : or p«r- 

tieular, referring to the action of any one particular cause, or . 

sort of cause. I 

III. But in the same mind snch and such causes of pain orpiaaor 
pleasure will produce more pain or pleasure than such or BUcbbeuBibdity, 
other causes of pain or pleasure : and this proportion will ln|i«iJ *° ^ 
different miads be different. The disposition which a 
to have the proportion in which he Is affected by two such 
causes, different from that in which another man is affected 
by the same two causes, may be termed the quality or bias of 
his sensibility. One man, for instance, may be most a 
by the pleasures of the taste ; another by those of the ear. So 
also, if there be a difierence in the nature or proportion of two 
pains or pleasures which they respectively experience from the 
same cause ; a case not so frccjuent as the former. From the 
same iiyury, for instance, one man may fee\ the «.oia« (^iA;a.M^<j 
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of grief and resentment together as another man : hot oi 
them shall feel a greater fhare of grief than of resentment 
other, a greater ebare of resentment than of grief. 

IV. Any incident which serves as a cause, either of pleasure 

of pain, may he termed an esxitiag cause : if of pleasure, a 

pleasurable cause: if of ptun, a painful, afflictire, or dolorific 
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ciream- V. Now the quantity of pleasure, or of pain, which a nmn ii 

iiuencins liahle to experience upon the application of an exciting cauM^S 
whai, " since they will not depend altogether npon that canse, will de-^ 
pend in some measure upon some other c: 

stances : these circumatancea, whatsoever they be, may be termed 1 
eireum^tancet infltiennng tennibiliti/ '. 
Cireoni. VI, These circumstances will apply differently to different 1 

flnawiiw exciting causes ; insomuch that to a certain exciting cause, ft 
cDDmerafed. certain circumstance shall not apply at all, which shall apply 
with great force to another exciting cause. But without enter- 
ing for the present into these distinctions, it may be of use to 
I sum np all the circumstances which can be foimil tu influence 

the effect of any esciting cause. These, as on a former occasion, 
it may be as well first to sum up together in the concisest manner 
possible, and afterwards to allot a few words to the separate exr J 
planation of each article. They seem to be as fullowe : i. Health^-H 
2. Strength. 3. Hardiness. 4. Bodily imperfection, 5. Quan-'S 
tity and quality of knowledge. 6. Strength of intellectuaSH 
powers. 7. Firmness of mind. 8. Steadiness of mind. 9. Beii(F^| 
of inclination. 10. Homl sensibility. 1 1. Koral biases. 12. Be- | 



' The exciting oaiue, the pleasure or pain produced by it, and thn inten- 
tioD produced b; tacii pleature or pain in tbe character of a motive, are 
objects BO intimatel; conDecCed, that, in what follunN, I fear I have not, on 
every occasion, betrn able to keep tiem aufBdently distinct. I tfionjjht it 
neci)H«ry to give the reader tlus warning: after which, should there be 
foiioU any aach mistakes, it is to be hoped the; will not be productive of 
much confumoB. 

' Thus, in physical bodies, the momentum of a ball put in motion b; 
impulse, will I* inHuenoeJ by the circumstance of gravity: being in some 
directions incresaed, in others diminished by it. Sniu a ship, pat in motion 
by the wind, the mnmentum and direction nill be iuflueuoed not only by 
tJia attraction of gravity, but by the motion and renatance of the water, and 
tevBiai other dircumstaiictis. 
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ligious Bensihility. 13, Eeligioua biaseB. 14. Sympathetic sen- 
sibility, rg. Sympathetic hiasei. 16. Antipathetic sensibility. 
17, Antipathetic biases. 18, Insanity. 19. Habitual occupa- 
tions. 20. Pecuniary circumatances. ai. Connesions in the 
way of sympathy. 22. Connexions in the way of antipathy. 
23, Badical frunie of body. 24. Radical irame of mind. ag. Sex, 
26. Age. 27, Bank. 28. Education. 29. Climate. 30. Lineage. 
31. Government. 32. Religions profession'. 

VIT. I, Health is the absence of disease, and consequently ofi. h< 
all those kinds of pain which are among the symptoms of disease. 
A man may be said to be in a state of health when he is not 
conscious of any uneasy sensations, the primary seat of 'which 
can be perceived to be anywhere in his body '. In point of 

' An annlyticid view ot all tbeae oirouinatances will be giifBti at the con- E.tn 
cloaion of the chapter : to which place it waa necessary to refer it, aa it ^^j^ 
could not well have been underatood, IJll some of tbem bad been preTioualj 

To search ont the vast variety of exciting or moderatiDg canacB. by which 
the degreu nc bUe of a tnna'a ceuBibility luaj be iaSueneed, to define the 
bonndarie!! of each, to extncate tbem trom the entaoglementa in which they 
are involved, to Iny the effect of each article distinctly before the reader b 
eye, is, perbaps, if not absulately the most difficult tae£, at lenet one of the 
most difficult taeks, within the compass of moral physinlogy. BisquiHitiouB 
on (bis bead can never be completely satiafactory without examples. To 
pnivide a sufRcient collection of such examples, would be a work of great 
labour u well as nicety ; histoiy and biography would Deed to bs rou- 
saoked ; a vast courae of reading would need to be travelled through on 
purpoM. By Huch a process the present work would doubtless bave been 
rendered more Mnusing; but in point of bulk, so epormous, that thia single 
chapter would have been swelled into a considerable volume. Feigned 
cues, although they may upon occasion serve to render the gtineral matter 
tolerably intelligible, can never be sufficient to render it palatable. On 
this therefore, as on so many utber occaaiona, I miiat confine myself to dry 
and general inatruction ; diacarding illustratioTi, although seDsihle that 
withuut it instruction cannot mnnifeat half its eSciu:y. The subject, how- 
ew, is 10 difficult, and so new. that I shall think 1 have not 111 succeeded, 
if, vrithont pretending to exhaust it, I shall have been able to mark out the 
principal points of view, and to put the matter in such a method as may 
fecilitale the researohea of happier inquirers. 

The great difficulty lies in the nature of the words; which are not. like 
pun and pleaaiu^, names of homogeneous real entities, bnt names of various 
fictitious entitiea, for which no common genus is to be found: and which 
therefore, witbont a vast and roundabout chain of inveatigation, can never 
be brought under any eihaaative plan of iwrangement, but must be picked 
up bene and there as they happen to occur. 

■ It may be thought, that in a certain degree nf health, tlv\9 oe^\.i.\e 
■ ■ ir hardly comes up to the uase. In a ceT>*\ii ie^era <A 
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general sensibility, a man wbo is ander the pressure of axrf 
bodily iudisposition, or, aa the phrase is, is in aa ill Etat« of 
health, is less senaible to the influeaoe of any pleasurable cau 
and more so to that of any afflictive one, than if he were wdl. 

Viii. 2. The circumstance of strength, though in point of 
canaalitj closely connected witii that of health, is perfectly dis- 
tinguish ahle from it. The same man will indeed generally be 
stronger in a good state of health than in a b 
man, even in a bad etate of health, may be stronger than another 
even in a good one. Weakness is a common eonconiitant rf 
disease : but in consequence of bis radical frame of body, a maa 
may be weak all his life long, without experiencing any disease. 
Health, as we have observed, is principally a negative circnm- 
Btance ; strength a positive one. The degree of a man's strength 
can be measured with tolerable accuracy '. 

IX. 3. Hardiness is a circumstance which, though closely con- 
nected with that of strength, is distinguishable from it. Hardi- 
nesa is the absence of irritability. Irritability respects either 
pain, resulting from the action of mechanical causes ; or disease, 
resulting from the action of causes purely physiological. Irrita- 
bility, in the former sense, is the disposition to undergo a greater 

hflalth, lliere is o^n encb a kind of feeling di^iaed over Uie whale fraiEW, 
Bucb a comfortable feel, or flow of spiritu, na it ia called, as may with pro- 
pTletJ Dome under tbe head of positive pleaanre. But without experiencing 
any aucb pleasurable feeling, if a man experience no painful one, he may be 
w^ enough said to be in healUi. 

' The moEt accurate meaBum that can he given of a man's strength, seems 
to be that which is taken from the weight or nimiber of pounds and ouncea 
he can lift with his handa in a given attitude. This indeed relates imme- 
diately only to hia arms : but t^eee are the organs of strength which aro 
most employed ; of which the strength GOrreepaads with moat eiactnesa to 
the general state of the body with regard to strength 1 and in whioh the 
quantum of strength is easiest measured. Strength may aocordiugly be 
distiugaished into general and partictiiUF. 

Weakness is a negative term, and imports the absence of strength. It. 
is, besides, a relative term, and accordingly imports tlie abeence of such a 
quantity of strength as m^ea the share, possessed by the person in quea- 
less than that of some person he ia oompared to. W^kness. when it 
such a degree as to make it painful for a man to perform the ~ '' ~~ 
neeessaty to the going through the ordinary functions of life, such 
up, to walk, to dress one's self, and so forth, brings the circum: 
health into question, and puts a man into tliat sort of condition in which 
liB ia said tobeiam health. 
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or leas degree of pain upon the tipplicatiDn of a, mechanical 
cause ; ench as are moat of those applicatlona by wliich simple 
afflictive punishments are inflicted, aa whipping, heating, and the 
like. In the latter sense, it ia the disposition to contract disease 
with greater or less facility, upon the application of any instru- 
ment acting on the body by its physiological properties ; as in 
the case of fevers, or of colds, or other inflammatory diseases, 
produced by the application of damp air : or to experience im- 
mediate uneasiness, as in the case of relaxation or chilliness 
produced by an over or under proportion of the matter of heat. 

Hardiness, even in the sense in which it ia opposed to the action DiBbrenM: 
of mechanical causes, is distinguishable from strength. The ex- atreiigth 
temal indications of strength are the abundance and finnnesB of nesg. 
the muacular fibres ; those of hardinesSj in this sense, are the 
finnnesB of the muscular fibres, and the callosity of the skin. 
Strength ia more peculiarly the gift of nature : hardiness, of ^ 
education. Of two persona who have had, the one the education 
of a gentleman, the other, that of a common sailor, the first 
may be the stronger, at the same time that the other is tlie 
hardier. 

X. 4. By bodily imperfection may he understood that con- 4. BodUj 
dition which a person is in, who either stands distinguished bytinti. 
any remarkable deformity, or wants any of those parts or facul- 
ties, which the ordinary run of persons of the same sex and age 
are furnished with : who, for instance, has a hare-lip, is dea^ or 
has lost a hand. This circumstance, like that of ill-health, tends 
in general to diminish more or less the effect of any pleasurable 
circumstance, and to increase that of any afflictive one. The 
efleot of this circumstance, however, admits of great variety; 
inasmuch as there are a great variety of ways in which a man 
may suffer in his personal appearance, and in his bodily organs 
and faculties : all which differences will be taken notice of in 
their proper places '. 

XL 5. So much for circumstances belonging to the condition 6. Quantity 
of the body; we come now to those which concern the con-orkuow. 

' See B. I. Tit, [Irrep. corp. Injurieil. ^^- 
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dition of tte mind : tie use of mentioning these will be e 
hereafter. In the first place mny be reckoned the qouitity and'f 
qoality of the knowledge the person in question happens i 
poseesa : that is, of the ideas which he has actually in 8tore,3 
ready upon occasion to call to mind : meaning such ideas a: 
in some way or other of an iutereattng nature : that is, 
nature in some way or other tu influence his happlaesa, or that 
of other men. "When tliese ideas are many, aud of importance, 
a man is said to be a man of knowledge ; when few, or not of 
importance, i'jnorant. 

Xn. 6. By Htrength of intellectual powers may be understood 
the degree of facility which a man esperieuces in his endeavoura 
to call to mind as well such ideas as have been already aggre- 
gated to his stock of koowledge, as any others, which, upon any 
occasion that miiy happen, he may conceive a desire to place 
there. It seems to be on some such oocasion as this that the 
words parts and talents are commonly employed. To this head 
may be referred the several qualities of readiness of apprehen- 
sion, accuracy and tenacity of memory, strength of attention, 
clearness of discernment, amjiUtude of comprehension, vividity 
and rapidity of imc^^ation. Strength of iutellectnal powers, ii 
general, seems to correspond pretty exactly to general s 
of body: as any of these qualities in particular does to particu 
strength. 

SIII. 7. FirranesB of mind on the one hand, and irritabili^ 
on the other, regard the proportion between the degrees of effi4 
cacy with which a man is acted upon by an exciting cause, c 
which the value lies chiefly in magnitude, and one of wfaiclll 
the value lies chiel^y in propinquity'. A man may be said I 
to be of a firm mind, when small pleasures or pains, which are 
present or near, do nut affect him, in a greater proportion to 
their value, than greater pleasures or pains, which are ancertuin 
or remote*; of an irritable mind, when the contrary is the 
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XrV. 8. SteadiDCBa regards the time during which a given s. 
escitiuf; cause of a. given value uontinuea to affect a man in 
nearly the same manner and degree as at first, no aseignahle 
external event or change of circumstances intervening to make 
an alteration in its force^. 

XV. 9. By the bent of a man's inclinations may be and or- e. Bent of 
stood the propensity he has to expect pleasure or pain from cer- 
tain objects, rather than from others. A man's inclinations may 
be said to have such or such a bent, when, amongst the several 
sorts of objects which afford pleasure in some degree to all men, 
he is apt to expect more pleasure from one particular sort, than 
from another particular sort, or more from any given particular 
sort, than another man would expect from that sort ; or when, 
amongst the several sorts of objects, which to one man afi'ord 
pleasure, whilst to another they afi'ord none, he is apt to expect, 
or not to expect, pleasure from an object of such or such a sort : 
so also with regard to pains. This circunistaiice, though inti- 
mately connected with that of the bias of a man's seuslbility, is 
not un distinguishable from it. The quantity of pleasure or pain, 
which on any given occasion a man may experience from an 
application of any sort, may be greatly influenced by the ex- 
pectations he has been used to entertain of pleasure or pain from 
tliat quarter ; but it will not be absolutely determined by thcni : 
for pleasure or pain, may come upon him from a quarter from 
which he was not accustomed to expect it. 

XVI. 10. The circumstances of moral, religious, siimpathetic, 10. Uonl 

' .„ BennihillUl 

and antipathetic smsibility, when closely considered, will appear 
to be included in some sort under that of hent of inclination. On 

inconTerUBnce, not 
he perHavarea in am 
and even applied to miu. 

' The fiicUity with which children grow tired of (heir play-thingfl. and 
throw them away, ia an inetaiioe of uniiteadiijesa : ths pemeverancs with 
whJch & inafchant applies himself to hia traffic, or n.n author to his hook, 
m»j be taken fiir an instance of the contrary. It is liifflcult to judge of the 
quimtitj of pleBdore or pain in these cnass, but fi'om the efiocta which it 
produces in the cliaraotar of a motive : and even then it is difficult to pro- 
nounce, whether the ciiange of conduct happens by the entinotion ot the old 
plMsure or pfUn, or by the interveution of a new one, 
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fttioount of their particular importance they may, however, be 
worth mcutioiiiug apart. A man's moral senubility may be Eaid 
to be atrnng. when the paina and pleasurea of the moral sanc- 
tion' hIiow greater in his eyes, in comparison witb other pleaEures 
and pains (and consequently exert a stronger influeDce) than in 
the eyoB of the pcreouB be is compared with ; in other words, 
when he is acted on with more than ordinary efBcacy by the 
sense of honour : it may be said to be weak, when the contrary 
is the case. 

X VIT. 1 1 . Moral sensibility seems to regard the average effect 
or influence of the paius and pleasures of the moral SHQctioQ, 
ii]ion all sorts of occasions to which it is applicable, or happens 
to be applied. It regards the average force or quantity of the 
impulses the mind receives from that source during a given 
periuil. Mural bias regards the particular acts on wbich, upon 
BO many 2>articular occasions, the force of that sanction is looked 
upon aa attachiug. It regards the quality or direction of those 
impulses. It admits of aa many varieties, therefore, aa there are 
dictates which tlie moral sunction may be conceived to issue 
fortli. A man may be said to have such or such a moral bias. 
or to have a morol )>iaa in favour of such or such au action, 
when be looks upon it as being of the number of those of wbich 
the performance ia dictated Liy the moral sanction, 

i*-Reli(ri™ XVTII. 12. What has been eaid with regard to moral seosi- 
bility, may be applied, mutatig mulandis, to religious. 

IS. Beiu(<(Hu XIX. 13. What has been said with regard to moral biaao^^ 
may also be applied, nmtalis tmilandit, to religious biases. 

H-Bviapa- XX. 14. By aynipathetic sensibility is to be understood the 

Bibiiitj. propensity that a man baa to derive pleasure from the happi- 
ness, and pain from the unhappiness, of other sensitive beings. 
»It is the stronger, the greater the ratio of the pleasure or pain 
he feels on their account is to that of the pleaaure or pain which 
(according to what appears to him) tliey feel for themselves, 

w.8)nonB- XXI. 15. Sj*mpatbctic bias regards the deaoription of the 
parties who are the objects of a man's sympathy : and of the 
■ See ch, V. [FUuBiM and Pauu]. 
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acta or other circumstaaces of or belonging to those pereoiiB, 
by which the sympathy is excited. These parties may be, 
I. Certain inciiviiluala. 2. Any subordinate class of individuals. 
3. The whole natioD. 4. Human kind in general 5 The 
whole sensitive creation. According as these objects of Bjni- 
pathy are more numerous, the affection, by which the man is 
biased, may be said to be the more enlatqed 

XXII. 16, 17. Antipathetic aensibility and antipathetic biases 18.17. Ao- 
are just the i-everae of sympathetic spusibihty aod sympathetic am 
biases. By antipathetic seuBibility is to be understood the pro- 
pensity that a man has to derive pain from the happiness, and 
pleasure from the unhappiness, of other Bensitive beings 

XXm. 18. The circumstance of insanity of mmd corresponda w 
to that of bodily imperfection. It admits, however, of much less 
variety, inasmuch as the soul ia (for aught we can perceive) one 
indivisible thing, not distinguishable, like the body, into parta. 
What lesser degrees of imperfection the mind may be susceptible 
of, Beem to be comprisab!e under the already- mentioned heads 
of ignorance, weakness of mind, irritability, or unsteadiness ; or 
nnder such others as are reducible to them. Those which are 
here in view are those extraordinary species and degrees of 
mental imperfection, which, wherever they take place, are as 
conspicuous and as unquestionable as lameness or blindness 
in the body: operating partly, it should seem, by inducing an 
extraordinary degree of the imperfections above mentioned, 
partly by giving an extraordinary and preposterous bent to 
the inclinations. 

XXIV. 19. Under the head of a man's habitual occupations, is. Habf- I 
are to be understood, on this occasion, as well those which he paiiims. 
pitrsues for the sake of profit, as those which he pursues for the 
sake of present pleasure. Tbo consideration of the profit itself 
belongs to the head of a man's pecuniary circumstances. It is 
evident, that if by any means a punisbment, or any other exciting 
cause, has the effect of putting it out of his power to continue in 
the pursuit of any such occupation, it must on that account be 
■0 much the more distressing. A man's habitual occvi'^a.tV'MW, 
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though intimately connected in point of caueality witli the bent 
of his inclinations, are not to be looked upon as precisely the 
same circumatance. An amiuement, or channel of profit, may be 
the object of a man's inclinatioTis, which has never been the 
subject of his habitual occupations : for it may be, that though 
he wished to betake himself to it, he never did, it not being in 
his power : a ctreumstance which may make a good deal of 
difierence in the effect of any incident by which be happens 
to be debarred from it. 

XXV. 20. Under the head of pecuniary circumstances, I 
on to bring to view the proportion which a man's Means 
bear to his wants : the sum total of his means of every kind, 
to the Bum total of his wants of every kind. A. man's means 
depend upon three circumstances: i. His property. 2. The 
profit of bis labour. 3. Hie connexions in the way of support. 
His wants seem to depend upon four circumstances, i. His 
habits of expense. 2. His connexions in the way of burthen. 
3. Any present casual demand he may have. 4. The strength 
of his expectation. By a man's property is to be under- 
stood, whatever be has in store independent of bis labour. 
By the profit of hia labour is to be understood the growing 
profit. As to labour, it may be either of the body princi- 
pally, or of the mind principally, or of both indifferently: nor 
Joes it matter in what manner, nor on what subject, it be 
applied, so it produce a profit. By a man's connexions in 
the way of support, are to be understood the pecuniary assist- 
auces, of whatever kind, which he is in a way of receiving 
from any persons who, on whatever account, and in whatever 
proportion, ho has reason to expect should contribute gratia to 
his md^ntenance : such as his parents, patrons, and relations. It 
seems manifest, that a man can have no other means than these. 
Wliat ho uses, he must have either of his own, or from other 
people ; if from otber people, either gratis or for a price. As 
to habits of expense, it is well known, tbat a man's desires are 
governed in a great degree by his habits. Many are the cases in 
which desire (and couaequently the pun of privatio: 
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with it') would not even subsist at all, but for previous enjoy- 
ment. By a man's connexions in tlie way of burthen, are to be 
understood whatever expense he has reason to look upon him- 
self ae bound to be at ia the support of those who by law, or the 
customs of tlie world, are warranted in looking up to him for 
assistance ; such as children, poor relations, superannuated ser- 
vants, and any other dependents whatsoever. As to preaent 
casual demand, it is manifest, that there are occasions on which 
8 given sum will be worth infinitely more to a man than the 
same sum would at another time : where, for example, in a case 
of extremity, a mau stands in need of extraordinary medical 
assistance : or wants money to carry on a law-suit, on which 
bis all depends : or has got a livelihood waiting for him in a 
distant country, and wants money for the chaises of conveyance. 
In such cases, any piece of good or ill fortune, in the pecuniary 
way, might have a very different effect from what it would Jiave 
at any other time. "With regard to strength of expectation ; 
when one man expeets to gain or to keep a thing which another 
does not, it is plain the circumstance of not having it will affect 
the former very differently from the latter ; who, indeed, com- 
monly will not be affected by it at all. 

XXVI. ai. Under the head of a man's connexions in then.Con-. 



tion of the persons in whose welfare he takes such a c 
that the idea of their happiness should be productive of pleasure, 
and that of their unhappiness of pain to him : for instance, a 
man's wife, his children, his parents, his near relations, and in- 
timate friends. This class of persons, it is obvious, will for the 
most part include the two classes hj which his pecuniary circum- 
stances are affected : those, to wit, from whose means he may 
expect support, and those whose wants operate on him as a 
burthen. But it is obvious, that besides these, it may very well 
include others, with whom he has no such pecuniary connexion : 
and even with regard to these, it is evident that the pecuniary 
dependence, and the union of affections, are circumstances per- 
' See cli. V. [Pleaaures and Faina'^. 
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fectly diBtingnishable. Accord! ogly, the coniiexioiis here in 
question, independeiitly of any influence they may have on a 
man's pecuniary circumstaDces, have an influence on the effect 
of any exciting causes whatsoever. The tendency of them is to 
increase a man's general sensibility; to iucrease, on the one 
hand, the pleasure produced by all pleasurable causes ; on the 
other, the pain produced by all afflictive ones. When any plea- 
Burable incident happens to a man, he naturally, in the first 
moment, thinks of the pleasure it will afford immediately to 
himself: presently afterwards, however (except in a few cases, 
which ia not worth while here to insist on) he begins to think 
of the pleasure which his friends will feel upon their coming to 
know of it ; and this secoDdary pleasure is commonly no mean 
addition to the primary one. First comea the self-regarding 
pleasure : then comea the idea of the ple-asure of sympathy, 
which you suppose that pleasure of yours will give birth to in 
the boEom of your friend ; and this idea escit*B again in yours 
a new pleasure of sympathy, grounded upon his. The first plea- 
sure issuing from your own bosom, as it were from a radiant 
point, illuminates the bosom of your friend : reverberated from 
thence, it is reflected with augmented warmth to the point from 
whence it first proceeded : and so it is with pains^. 

Nor does this effect depend wholly upon affection. Among 
near relations, although there should be no kindness, the plea- 
sures and pains of the moral sanction are quickly propagated by 
a peculiar kind of sympathy: no article, either of honour or 
diagTHce, can well foil upon a man, without extending to a cer- 
tain distance within the circle of his family. What reflects 
honour upon the father, reflecta honour upon the eon : what re- 
flects disgrace, disgrace. The cause of this singular and seem- 
ingly unreasonable circumstance (that is, its analogy to the rest 

' Thia is one resson why legiaUtore in g«iienl like better to have nmrried 
people to ileal nitli t))UD eingle ; nud people Ihsl hsve children than such 
BB are cliildleBa. It is manifest that the stronger and more numerous a 
man's connexinna in the way of ajmpnthj are, the stronger is the huld 
which tbe law has upon him. A wife aod ehildreo are so man; pledgee a 
man givea to the world for his good behaviour. 
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of the phenomena of the human mind,) belongs not to the pre- 
sent purpose. It is anfBcient if the effect be beyond dispute. 

SXVII, za. Of a man's connesioiiB ia the way of antipathy, aa, Oon- 
there needs not any thing very particular to be obserred. Hap- thnwnj 
pily there is no primaeval and constant source of antipathy ib 
human nature, as there is of sympathy. There are no permanent 
Beta of persona who are natuntlly and of course the objects of an- 
tipathy to a man, as there are who are the objects of the con- 
trary affection. Sources, however, but too many, of antipathy, 
are apt to spring up upon various occasions during the course of 
a man's hfe : and whenever they do, this circumstance may have 
a very considerable infiuence on the effects of various exciting 
causes. As on the one band, a punishment, for instance, which 
tends to separate a man from those with whom he is connected 
in the way of sympathy, so on the other hand, one which tends 
to force bim into the company of those with whom he is con- 
nected in the way of antipathy, will, on that account, be so 
mach the more distressing. It is to be observed, that sympathy 
itself multiplies the sources of antipathy. Sympathy for your 
friend gives birth to antipathy on your part against all those 
who are objects of antipathy, as well as to sympathy for those 
who are objects of sympathy to Aim. In the same manner does 
antipathy multiply the sources of sympathy; though commonly 
perhaps with rather a less degree of efficacy. Antipathy against 
your enemy is apt to give birth to sympathy on your part 
towards those who are objects of antipathy, as well as to an- 
tipathy against those who are objects of sympathy, to Mm. 

XXVin. 23. Thus much for the circumstances by which the 23. Rftdiail 
effect of any exciting cause may be influenced, when applied bodj. 
upon any given occasion, at any given period. But besides 
these supervening incidents, there aie other circumatonces re- 
lative to a man, that may have their influence, and which are 
co-eval to his birth. In the first place, it seems to be universaUy 
agreed, that in the original frame or texture of every man's 
body, there ia a something which, independently of all subse- 
0j intervening circumstances, readers bim \v!ii\e to >ia 
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r affected by causes producing bodily pleasure or pain, in a 
mauner differeiit from tbat in wbich another man would be 
affected by the same causes. To the catalogue of circumstances 
influencing a man's Bensibility, we may therefore add his ori- 
ginal or radical frame, texture, constitution, or temperament 
of body. 
^^^™i XXIX. 34. In the ne-t place, it seems to be pretty well 
'^'tA. agreed, that there is something also in the original frame or 

(texture of every man's mind, which, independently of all ex- 
terior and subsequently intervening circumstances, and even of 
his radical frame of body, makes him liable to he differently 
affected by the aame exciting causea, from what another man 
would be. To the catalogue of circnmstances iofluencing a 
man's sensibility, we may therefore further add his original or 
radical frame, texture, constitution or temperament of mind^. 
Thiadiatiinct XXX. It seems pretty certain, all this while, that a man's 
cumatan™ sensibility to causes producin" pleasure or pain, even of mind, 

or frame of '' i a f 1 ' 

body; may depend in a considerable degree upon his original and ac- 

quired frame of body. But we have no reason to think thut it 
can depend altogether upon that frame : since, on the one hand, 

► we see persons whose frame of body is as much alike as can be 

conceived, differing very considerably in respect of their mental 
frame : and, on the other hand, persons whose frame of mind is 
as mnch alike as can be conceived, differing very conspicuously 
in regard to their bodily frame'. 

tausyacrasj, 1 ihe obivracteristio ciroumstancee wherebj one man's frame ot body or 
" **' mind, coneidBred Rt aay given period, atandn diatinij^DiBhed from th&t of 

another, have been compnBed by metaphjeioisna and physiologiatB under 
tlie name idiosjfiicraty, from iSioi, peculiar, and o-uVjirpairii, compoeition. 
whctBct tiie ■ Those who maintain, that tbe mind and the body are one aubstance, 
ISj iir'taS«5- may bere object, that upon that flappoBit!on the distinction between frame 
n^ioBiesno otniind and frame of body is bat nominal, and that accordingly there ia no 
such thiog as a frame of mind distinct from the frame of body. Snt grant- 
ing, for Bisument-sBkB, the antecedent, we may dispute the oooBeqiienco. 
For if the miud be but a part of the body, it ia at any rate of a nature very 

I different from the other parts of the body. 

A man's frame of body cannot in any part of it undergo any conaiderable 
alteration without its being immediat^y indicated by pbienomona discern- 
ible by tbe senses. A man's frame of mind may undergo very condderable 
tdter»l3om, bis &«me of body remtuning the same to all appearauaa ; tlw^ 
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XXXI. It seems indisputable aleo, ttat the different Beta of—, 
esteraal occurrencea that may befiill a man in the course of his 
life, will make great differences in tlie subsequent t«xture of bis 
mind at any given period ; yet still those differences are not 
solely to be attributed to such occurrences. Equally far from 
the truth seems that opinion to be (if any such be maintained) 
which attributes all to nature, and that which attributes all to 
education. The two circumstances will therefore still remain 
distinct, as well from one another, as from all others. 

XXXII. Distinct however as they are, it is manifest, that atVctiho 
no period in the active part of a man's life can they either of is not se 
them make their appearance by themselves. AH they do is to cemlWa 
constitute the latent ground-work which the other supervening 
circumstances have to work upon ; and whatever influence those 
original principles may have, is so changed and modified, and 
covered over, as it were, by those other circumstances, as never 
to be separately discernible. The effects of the one influence are 
indistinguishably blended with those of the other. 

XXXIII. The emotions of the body are received, and withFrflmoo 
reason, as probable indications of the temperature of the mind, mtex, bi 
But they are far enough from conclusive. A man may exhibit, ly, thst of ' 
for instance, the exterior appearances of grief, without really 
grieving at all, or at least in any thing near the proportion in 
which he appears to grieve. Oliver Cromwell, whose conduct 
indicated a heart more than ordinarily callous, was as remark- 
ably profuse in tears\ Many men can command the externa! ap- 
pearances of sensibility with very little real feeling'. The female 

is, for any tiling that ia indicated to the contrary bj phenomena cognizable 
Vi the Hensej : meaoing those of othur men. 

' Hnme'sHiat. 

' The qaantitj of the sort ef pain, which ie called grief, is indeed hardly 
to be tneiiBared by any external indicatiune. It is neither to he measured, 
for inatnnce, by the quantity of (he tenre, nor by tba number of momenta 
Bpent in ctjing. Indications rather less equivocal may, perhapa. be afibrded 
by the pnlae. A. mnn has not the nxotiona of his heart at cuomianil as he 
has those of the musclea of his face. But the particular aignificancy uf 
these indicationii is atUl very uncertain. AU they can espreBB is, that the 
mau ia affected ; tbay cannot exprees iu what macner, uor &om what cauae. 
a affection resulting in reality from such or such a cui&e.^eTDWj ^la 
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sex commoDly with greater facility than the male : hence the j 
proverbial espreBsioii of a woman's t«ara. To have this kind of 1 
commanil over one's self, was the characteristic esaelleuce of 1 
the orator of ancient times, and is still that of the player in 1 



^^^ XXXIV. The remaining circumstances may, with reference to 
omnim- those already mentioned, be termed secondary influencing cir- 
cumstances. These have an influence, it is true, on the quantum 
I or bias of a man's sensibility, but it is only by means of the 
other primary ones. The manner in which these two sets of 
circumstauces are concemeil, is such that the primary 
the business, while the secondary ones lie most open to ob- 
servation. The secondary ones, therefore, are those which are 
moat heard of; oil which account it will be necessary to take 
notice of them i at the same time that it ifl only by means of the 
primary ones that their influence can be explained; whereas the 
influence of the primary ones will be apjiarent enough, without 
any mention of the secoudary ones, 
B. Sei. XXXV. 23. Among such of the primitive modifications of 

the corporeal frame as may appear to influence the quantum and 
bias of EensiliiUty, the most obvious and conspicuous are those 

I which constitute the gew, lu point of quantity, the sensibility 
of the female sex appears in general to be greater than that of 
the male. The health of the female is more delicate than that 
of the male : in point of strength and hardiness of body, in poiat^ 
<;^ Qf_quaitt ity and qua lity of knowledge, in point of strength 
' intellectual powers, and firmness of mind, she ia commonly i^ 
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artiiida! colouring, and attribute it to aach or snoh another oauBO. To 

afiection directed in reality to Huch or suoh a person aa ita object, he 

may give an ordlicial bias^, nnd represent it as if dirt^tad to ancli or «aoh 

another object. Tears of rage be may attribute to contrition. Tha oonoem 

be feels at the thoughts of a punishment that awaita him, be ma; impute 

a sympathetio concern for tlie mischief produced by liis offence. 

A very tolerable judgment, however, may commonly be formed by a dia- 

ceming mind, upon laying all the eitemal indication!! exhibited by a mKn 

togetber, and at the eame tjme comparing them with his nutjons. 

A remarkable inetance of the |Kiwer of the will, over tbe eitemal indiaa- 

ma of sensibility, ia to be found in Tadtus's story of the Roman wldier, 

10 naaei a mutiny in the oaiep, pretending to have lost a brother by tiie 

UwJeat craeltjot tbe General. The truth waa, he never had had a brother, 
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ferioti moral, religioue, ajmpathetie, and antipathetic sensibility 
are commonly stronger in her than in the male. The quality of- 
her knowledge, and the bent of her inclinations, are commonly 
in many respects different. Her moral biases are also, in certain 
respects, remarkably different ; chastity, modesty, and delicacy, 
for instance, are prized more than courage in a woman ; courage, 
more than any of those qualities, in a man. The religious 
biases in the two sexes are not apt to be remarkably different ; 
except that the female is rather more inclined than the male to 
superstition ; that is, to observances not dictated by the prin- 
ciple of utility; a difference that may be pretty well accounted 
for by some of the before -mentioned circumstances. Her sym- 
pathetic biases are in many respects different ; for her own off- 
spring all their lives long, and for children in general while 
young, her affection is commonly stronger than that of the 
male. Her affections are apt to be less enlarged : seldom ex- 
panding themselves so much as to take in the welfare of her 
country in general, much less that of mankind, or the whole 
sensitive creation : seldom embracing any extensive class or di- 
ivision, even of her own couafrymen, unless it be iu virtue of 
-her sympathy for some particular individuals that belong to it. 
In general, her antipathetic, as well as sympathetic biases, are apt 
to be less conformable to the principle of utility than those of 
the male ; owing chiefly to some deficiency in point of know- 
ledge, discernment, and comprehension. Her habitual occupa- 
tions of the amusing kind are apt to be in many respects dif- 
ferent from those of the male. With regard to her connexions 
in the way of sympathy, there can be no difference. In point 
'of pecuniary circumstances, according to the customs of perhaps 
all countries, she is in general less independent. 

XXXVI. a6. Age is of course divided into divers periods, ofaa. Ago. 
which the number and limits are by no means uniformly ascer- 
tained. One might distinguish it, for the present purpose, into, 
I, Infancy. 2, Adolescence. 3, Youth. 4. Maturity. 3. De- 
cline. 6. Decrepitude. It were lost time to stop on the present 
ision to examine it at each period, and to obsetve ftie \aSv 
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cfttioiiH it gives, with reapect to the Beveral primary c 
Htancea juat reviewed. Infancy and decrepitude are coraraonly > 
inferior to the other periods, in point of health, strength, hardi- 
DCBS, and BO forth. In infancy, on the part of the female, the 
imperfections of that sex are enhanced : on the part of the male, 
im perfect) ona take place mostly similar in quality, but greater : 
quantity, t« those attending the statea of adolescence, youth, and 
maturity in the female. In the stage of decrepitude both eexea 
relapse into many of the imperfections of infancy. The generality 
of theae observations may easily be corrected upon a particular 
review. 

XSXVTI. 27. Station, or rank in life, is a circumstance, 
that, among a civilized people, will commonly undergo a multi- 
plicity of variations. Cieteris paribus, the quantum of sensibility 
appears to be greater in the higher ranks of men than i 
lower. The primary circumstances in respect of which thii ] 
secondary circumstance is apt to induce or indicate a difference, j 
seem principally to be as follows: i. Quantity and Quality of , 
knowledge, z. Strength of mind. 3. Bent of inclination. 4, 
Moral sensibility. 5. Moral biases. 6. Religious sensibility. 
•j. Religions biases. 8. Sympathetic sensibility. 9. Sympathetic 
biases. 10. Antipathetic sensibility. 11. Antipathetic biases, | 
iz. Habitual occupations. 13, Nature and productiveness of 1 
a man's means of livelihood. 14. Connexions importing profit. 
ig. Habit of expense. 16. Connexions importing burthen, 
A man of a certain rank wUl frequently have a number of de- 
pendents besides those whose dependency is the result of natural 
relationship. As to health, strength, and hardiness, if rank has 
any influence on these circumstances, it is but in a remote way, ' 
chiefly by the influence it may have on its habitual occupations. 

XXXVIII. z8. The influence of education is still more ex- 
tensive. Education stands upon a footing somewhat different I 
from that of the circumstances of age, aex, and rank. These | 
word?, though the influence of the circumstances they respeo- i 
tively denote exerts itself principally, if not entirely, through J 
the medium of certain of the primary circumatanoBS 1 
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mentioned, present, however, each of them a, ciromnstance which 
has a separate existence of itself. Thia ie not the case with the 
word education ; which means nothing any farther than as it 
Bervea to call up to view some one or more of those primary 
circuniBtauces. Education may he distinguished iato phy- 
sical and mental ; tlie education of the body and that of 
the mind ; mental, again, into intelluctual and moral ; the 
cuituro of the understanding, and the culture of tbe affec- 
tions. The education a man receives, is given to him partly 
by others, partly by himself. By education then nothing more 
can be expressed than the condition a man is in in respect of 
those primary circumstances, as resulting partly from the 
management and contrivance of others, principally of those who 
in the early periods of his life have had dominion over him, 
partly from his own. To the physical part of his education, 
heiong the circumstances of health, strength, and hardiness: 
sometimes, by accident, that of bodily imperfection ; as where 
by intemperance or negligence an irreparable mischief happens 
to his person. To the intellectual part, those of quantity and 
quality of knowledge, and in some measure perhaps those of 
firmness of mind and steadiness. To the moral part, the bent 
of his inclinations, the quantity and quality of his moral, re- 
ligious, sympathetic, and antipiithetio seiisibility : to all three 
branches indiscriminately, but uuder the superior control of 
external occurrences, his habitual recreations, his property, his 
means of livelihood, his conaesions in the way of profit and of 
burthen, and his habits of expense. With respect indeed to all 
these pointa, the influence of education is modified, in a manner 
more or less apparent, by that of exterior occurrences ; and in a 
manner scarcely at all apparent, and altogether out of the reach 
of calculation, by the original texture and constitution as well 
of his body as of his miud. 

XXXIX. 29. Among the external circumstances by which iB.ciimBte. 
the influence of education is modified, the principal are those 
which come under the head of climate. This circunistaoce 
a itself in front, and demands a separate OLeuomKaa.^^i't^, li^'^ 
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merely on account of the magnitude uf its influence, but also 
account of ifa being conapicuous to every body, and of its apply- 
ing indiBcriminatety to great numbers at a time. This circmn- 
stance depends for jta eeienee upon tbe eituation of tliat part rf 
the earth which is in question, with respect to the coi 
by tbe whole planet in its revolution round tbe sun ; but for its 
influence it depends upon the condition of the bodies which com- 
pose the earth's surface at that part, principally upon the quan- 
tities of sensible heat at different periods, and upon the density, 
and purity, and dryneaa or moisture of the circumambient air. 
Of the 80 often mentioned primary circumstances, there are few 
of which the production is not influenced by this secondary one; 
partly by its manifest effects upon the body; partly by its less 
perceptible effects upon tbe mind. In hot climates men's health 
Is apt to be more precarious than in cold : their strength and 
hardiness less : their vigour, firmness, and steadiness of mind 
less : and thcnc« indirectly their quantity of knowledge i the 
bent of their incilnations different : most remarkably so in re- 
spect of their superior propensity to sexual enjoyments, and in 
respect of the earliness of the period at which that propeneity 
begins to manifest itself : their sensibilities of all kinds more 
intense : their habitual occupations savouring more of sloth 
than of activity; their radical frame of body less strong, pro- 
bably, and less hardy; their radical frumc of mind less vigorous, 
less firm, less steady. 

XL. 30. Another article in the catalogue of seeondaty cir- 
cumstances, is that of race or lineage ; the national race or 
lineage a man issues from. This circumstance, indepeadently of 
that of climate, will commonly make some difference in point of 
radical frame of mind and l)ody. A man of negro race, bom in 
France or England, is a very different being, in many respects, 
from a man of French or English race. A man of Spanish race, 
bom in Mexico or Peru, is at the hour of his birth a different 
sort of being, in many respects, from a man of the original 
Mexican or Peruvian race. This circumstance, as far as it is 
diaUnct from climate, rank, and edac&tiou, and &om the two 
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jnst mentioned, operates cliiefly through the medium of moral, 
religious, Bjin pathetic, and antipathetic hiases. 

XLI. 31. The last circumstance but one, is that of govera-si.G 
raent : the govemment a man lives under at the time in ques- 
tion ; or rather that under which he has been accustomed moat 
to live. This circumstancp operates principally through the 
medium of education : the magistrate operating in the character 
of a tutor upon all the members of the state, by the direction he 
gives to their hopes and to their fears. Indeed under a solicitous 7 
and attentive government, the ordinary preceptor, nay even the V 
parent himself, is but a deputy, as it were, to the magistrate ; 1 
whose controlling influence, different in this respect from that of 1 
the ordinary preceptor, dwells with a man to his life's end. The 
effects of the peculiar power of the magistrate are seen more 
particularly in the influence it exerta over the quantum and bias 
of men's moral, religious, sympathetic, and antipathetic sensi- 
bilities. Under a well -constituted, or even under a well-admi- 
nistered though ill-eonstitnted government, men's moral sensi- 
bility is commonly stronger, and their moral biases more con- 
formable to the dictates of utihty : their religious sensibility 
frequently weaker, but their religious biases less unconformable 
to the dictates of utility: their sympathetic affections more 
enlarged, directs to the magistrate more than to small parties 
or to individuals, and more to the whole community than to 
either: their antipathetic sensibilities less violent, as being 
more obsequious to the influence of well-directed moral biases, 
and less apt to be excited by that of ill-directed religious ones : 
their sjitipathetic biases more conformable to well-directed moral 
ones, more apt (in proportion) to be grounded on enlarged and 
sympathetic than on narrow and self-regarding affections, and 
accordingly, upon the whole, more conformable to the dictates 
of utility. 

XLII. 33. The last circumstance is that of religious profes- 
sion ; the religious profession a man is of : the religions frater- 
nity of which he is a member. This circumstance operates 
icipally through the medium of religious sensibiUtj mi4 ifc^- 
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giouB biBses. It oper&iea, however, as an indication 
less conclusive, witli respect to several other ciroumstane< 
With reaped, to some, scarcely but through the medium of the 
two just mentioned : this is the case with regard to the quantum 
and bias of a man's moral, sympathetic, and antipathetic sen- 
eibility; perhaps in some cases with regard to quantity and 
quality of knowledge, strength of intellectual powers, and 
of inclination. With respect to others, it may operate immedi 
ately of itself: this scams to be the case with regard to a man'l 
habitual occupations, pecuniary circumstances, and connej 
in the way of sympathy and antipathy. A man who pays 
little inward regard to the dictates of the religion which he 
it necessary to profess, may find it difficult to avoid joining 
the ceremonies of it, and bearing a part in the pecuniary 
tbens it imposes'. By the force of habit and example he 
even be led to entertain a partiality for persons of the same 
fession, and a proportionable antipathy against those of a 
one. In particular, the antipathy against persons of different 
persuasions is one of the last points of religion which men part 
with. Lastly, it is obvious, that the religious profession 
is of cannot but have a conaidcrablo influence on his education. 
But, considering the import of the term education, to say thia 
perhaps no more than saying in other words what has been 
already. 

XLIII. These circumstances, all or many of them, will need 
to be attended to as often as upon any occasion any account is 
taken of any quantity of pain or pleasure, as resulting from any 
cause. Has any person sustained an injury I they will 
be considered in estimating the mischief of the offence, 
faction to be made to him f they will need to be attended to ii 

' The ways in which a religion ma^ leann a mnn'B meauB, or Hugment 
Mb wants, sre variouB. Soniedcaes it will prevent him from makiDg a 
prufit af liU money ; Bomelimeii from setting his hand tolabiour. Sometime* 
it will oblige him to buy (ioarer fuod iuHtoad of cbenper : sometimcB to pur- 
phase useless labour : Homutimee tapay msu for uot labouring: BometinM — 

to purcbuiB trinlietx, on which im^nation nlone has net a value: a 

timet to purchauc exemptioiia from puuiebment, or titles to fellcitj' it 
noM to come. 
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adjuating the qxumtvm of that satiBfactinn. Is the injiirer to he 
punished 1 tliey wUI need to be attended to ia estimating the 
force of the impreawon that will be made on him by any given 
punisbment. 

XXIV. It ia to be observed, that though they seem all of How lu 
Ihem, on aomo account or other, to merit a place in the cata- stances 
iogue, they are not all of equal use in practice. Different articles be tatei 
among them are applicable to different exciting causes. Of those 
that may influence the effect of the same exciting cause, some 
apply indiscriminately to whole classes of persons together ; 
heing applicable to all, without any remarkable diffei-ence in 
degree : these may be directly and pretty fully provided for by 
the legislator. This is the case, for instance, with the piimary 
circumstances of bodily imperfection, and insanity ; with the 
secondary circumstance of sex : perhaps with that of age : at 
any rate with those of rank, of climate, of lineage, and of reli- 
gious profeBsion. Others, however they may apply to whole 
classes of persons, yet b their application to different individuals 
are susceptible of perhaps an indefinite variety of degrees. These 
cannot be fully provided for by the legislator ; but, as the exist- 
ence of them, in every sort of case, is capable of being ascer- 
tained, and the degree in which they take place is capable of 
l)eing measured, provision may be made for them by the judge, 
or other executive magistrate, to whom the several individuals 
that happen to be concerned may be made known. This is the 
case, 1. With the circumstance of health, s. In soma sort with 
that of strength, 3. Scarcely with that of hardiness : stil! less 
with those of quantity and quality of knowledge, strength of intel- 
lectual powers, firmness or steadiness of mind ; except in as far as 
a man's condition, in respect of those circumstances, may be indi- 
cated by the secondary circumstances of sex, age, or rank ; hardly 
with that of bent of inclination, except in as far as that latent cir- 
cumstance is indicated by the more manifest one of habitual oc- 
cupations : hardly with that of a man's moral sensibility or biases, 
except in as fitr as they may be indicated by his sex, age, rank, 

I education : not at all with his religious aei^ibl^l^ a:a& 
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nSgioiiB biases, except in as &r as tile; may be mdicsted by 
reiigiana professiaa lie belong to : nut at aQ. with Che qu&nl 
or iyialit* <£ his strmpodieiii: .ir mdpBthiitiu ^enaLbilitie^ except 
in us &r as chey may be presamed &am his sex, sge, rank, eda- 
eatjoB. lineage, or religiuns pmtsaaoii. It is the caae, howerer, 
with his hahitial iKcnpadiHia. with his pectmiiuy i:ircninstM>ccs, 
ami with h^ eoaneziana m. the waj of grmpathy. Of others, 
affwn, either tiie ^nfiteiiue caoBut he a^^rtiijneijf or the ct^^t^ 
eaimot he measnarecL These, therefiire, caiuiot be taken into 
acGoimt. either by the legialatur ur the executive magiatrate, 
Accordingif . they wottlil have no daim to be takes notiee 
Oi, were it not for tlioee secondary circumstances by whicli 
they are indiirJiCed, aiul wiioee intiueoce cdoIiI not well 
mideratoixl withoot them. What these are haa been alreai^'^ 
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XLT. It bM AmAj heoB ofaeemtl. that different articles in 
B fid of ^onatHMM lyfiy to tiif^rvnt exciting t'soaes : the 
B <f baflf stRV^tk. for instan<.i;, has scarcely any 
influence of itself (whatever it may hare in a roundabout way, 
and by accident) on the efCetut of an incident which should 
increase (^ diminish the 4}Qantu]n of a man's proper^. It re- 
o be consideTcd, wli»t the exciting causes are with which 
the leg^Iatcv has to do. Theee may, by some accident or other, 
be any whatsoerer ; but those which he has principally to do, 
are those of tbe painful or affiictire kind. With pleasurable ones 
he has little to do, except now and then by accident : the 
reasons of which may be easily enough perceived, at the same 
iJme that it would take up too much room Co unfiJd them here, 
The exciting causes with which he has principally to do, are, cm 
the one band, the misehievoos acts, which it is his business tc 
prevent; on the other band, the punishments, by the terror of 
which it is his endeavour to prevent them. Now of these two 
sets of exciting causes, the latter only is of his production : 
being produced partly by his own special appointment, partly 
in conformity to his general appointment, by the special sp- 
t of the judge. For the legislator, therefor^ as well 
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as for the judge, it is ceceBsary (if they would know what it is 
they are doing when they are appointing punishment) to have 
an eye to all these circumstances. For the legislator, lest, 
Meauing to apply a certain quantity of punishment to aU per- 
sons who shall put themBelvea in a given predicament, he should 
unawares apply to some of those persons much more or much 
less than he himself intended : for the judge, lest, in applying 
to a particular person a particular measure of punishment, he 
should apply much more or much less than was intended, 
perhaps by himself, and at any rate hy the legislator. They 
ought each of them, therefore, to have before him, on the one 
hand, a list of the several circumstances hy which sensihility 
may be inHuenccd ; on the other hand, a list of the several 
species and degrees of punishment which they purpose to make 
use of ; and then, by making a comparison between the two, to 
form a detailed estimate of the influence of each of the circum- 
etances in question, upon the effect of each species and degree 
of punishment. 

There are two plans or orders of distribution, either of which 
might be pursued in the drawing up thia estimate. The one is 
to make the name of the circumstance take the lead, aod under 
it to represent the different influences it exerts over the effects 
of the several modes of punishment : the other is to make the 
name of the punishment take the lead, and under it to represent 
the different influences which are exerted over the effects of it 
by the several circumstances above mentioned. Now of these 
two sorts of objeota, the punishment is that to which the inten- 
tion of the legislator ie directed in the first instance. This is of 
his own creation, and will be whatsoever he thinks fit to make 
it : the influencing circumstance esists independently of him, 
and is what it is whether he will or no. What he has occasion 
hi do is to establish a certain species and degree of punishment ; 
and it is only with reference to that punishment that he has 
occasion to make any inquiry concerning any of the circum- 
stances here in question. The latter of the two plans there- 
fore a that which appears by far the moat usetol aai co-m.- 



^^f 68 Of Circumstaiices infiuenmu^ SensihiHiy. [cha^H 

modiotiB, But neither upon the one nor the other plan can aiqA 
Bueh eetimate be delivered here '. ^ 

AnalytioJ XL VI. Of the several circumstancea contained in thia cata- 
circmn- logue, it may be of use to give some sort of analytic view; 
fluanoing in order that it may be the more easily diflcovered if auy which 

P ought to have been inserted are omitted ; and that, with r^aid ■ 

to thoBe which are iuserted, it may be seen how they differ an^H 
agree. ^ 

In the first place, they may be distinguiahed into prima/ry 
and seeondaTy : those may be termed primary, which operate 
J immediately of themaelvea ; those eecondary, which operate 

not but by the medium of the former. To this latter head •■ 
belong the circumstances of sex, age, station in life, educatioOj^l 
climate, lineage, government, and religious profcssioii : the ra^l 
are primary. These again are either connate or advetUitioua-j^^ 
those which are connate, are radical frame of body and mdiGa^^ 
frame of mind. Those which are adventitioue, are either p«raa7ia^H 
- or ^KterioT. The personal, again, concern either a man's (2(P<S 
j^imtiom, or hia actions. Those which concern his disposition^. H 
concern either his body or his mind. Those which concern hiifH 
hody are health, strength, hardiness, and bodily imperfection. ^ 
Those which concern his mind, again, concern either hia vmder- 
slanding or his affections. To the former head belong the 
ciroumstances of quantity and quality of knowledge, strength of 
understanding, and insanity. To the latter belong the circum- 
stances of firmness of mind, steadiness, bent of inclination, moral 

' This ia Ui finm being a viBioiuiry proposal, not reducible to practice. 
1 Epeak from experience, having actually drawn up BUoh on eatimate, 
tbough upon the least oommodioaB of the two plane, sjid before the lereral 
circumstancOB in question had been reduced to the preciee number and 
order id which the^ are hers enumerated. Thia ia a port of tbe matter 
destined for another work. See ch. nil. [Cauea unmeet], par. a. Note. 
There are some of theae circumstancea that bestow particular denomiiiatioBi 
on tbe persons they relate to : thus, &oni the circumatanoe of bodiij imper- 
tectlone, persona are denominated deaf, dumb, blind, and ao forth : fivm the 
circumstance of insanit;, idiots, and maniocs : from the circumatance of 
age, infanta: for all which classea of peraone particular proviuon ia made in 
the Code. See B. I. tit. fExemptioiu]. Penoca thua diBtingnisbed will 
form ao numj articles in the caialegui peTaonamm privilegialarum. See 
Appeadix. tit. [CompoaitioD]. 
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sensibility, moral biases, religious sensibility, religious biases, 
sympathetic sensibility, sympathetic biases, antipathetic sensi- 
bility, and antipathetic biases. Those which regard his actions, 
are his habitual occupations. Those which are exterior to him, 
r^ard either the things or the persons which he is concerned 
with ; under the former head come his pecuniary circumstances ^ ; 
under the latter, his connexions in the way of sympathy and 
antipathy. 

^ As to a man's pecaniary circumstances, the causes on which those ci]> Analytical view 
cumstances depend, do not come all of them under the same class. The ^ent^ar^fes in 
absolute quantum of a man's property does indeed come under the same J^JJ?^c1rcum- 
dass with his pecuniary circumstances in general : so does the profit he stances. 
makes from the occupation which furnishes him with the means of liveli* 
hood. But the occupation itself concerns his own person, and comes under 
the same head as his habitual amusements: as likewise his habits of 
expense : his connexions in the ways of profit and of burthen, under the 
same head as his connexions in the way of sympathy: and the circum- 
stances of his present demand for money, and strength of expectation, come 
under the head of those circumstances rdative to his person which regard 
his affectionB. 




OF HTIHAN AcnOKS IN QENEBAX. 

The deuiBHil I. The business of goyemment is to promote the bsppinees of 
ment de- the society, by punishing and rewarding. That part of its business 
part upon which consists in punishing, is more particnlarly the subject of 
or the art"*^ penal law. In proportion as an act tends to disturb that bappi- 

»neas, in proportion as the tendency of it is pemicious, will be the 
demand it creates for punishment. "What happiness consists of 
we have already seen ; enjoyment of pleasures, secmrity from 
pains. 
Tendency or n. The general tendency of an set is more or less pernicious, 

an act deter- b J r i 

mtned by it> aecordmg to the sum total of its consequences : that is, accord- 
quentea, ing to the difference between the sum of such as are good, and 

the sum of such as are evil. 

MBt«ti*i m. It is to be observed, that here, as well as henceforward, 

qnencesDni; wherever consequences are spoken of, such only are meant as 

tcgnnied. are material. Of the consequences of any act, the multitude 

and variety must needs be infinite : but such of them only as 

are material are worth regarding. Now among the consequences 

of an act, be they what they may, such only, by one who views 

them in the capacity of a legislator, can be said to be material ', 

as either consist of pain or pleasure, or have an influence in the 

production of pain or pleasure °. 




lin caeea the consequences of an act may be material by servli 
aa evideneeB indicating the exiHtence of Boma other mnterial &ct. wliich 
even anttoedenl to the aot of which they are the conaequenceg : bat eVBD 
liei^ they are nulterial only because, in virtue of Bucb their evidentiary 
qmUHj, tbey have an influence, at a eubsequent period of time, in the pro- 
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rV. It is also to be obBerved, that into the account of the con- 
eequences of the act, are to be taken not such only aa might 
have ensued, were intention out of the question, but such also 
as depend upon the connexion there may be between these first- 
mentioned consequences and the intention. The connexion 
there is between tie intention and certain consequences is, as 
we shall see hereafter', a means of producing other conse- 
quencea. In this lies the difference between rational agency and 
iirational. 

V. Now the intention, with regaiii to the consequences of an 
act, will depend upon two things : 1. The state of the will or in-, 
teution, with respect to the act itself. And, a. The state of the 
understanding, or perceptive faculties, with regard to the eir- 
cumstancea which it is, or may appear to be, accompanied with. 
Now with respect to these circumstances, the perceptive fa- 
culty is susceptible of three states : consciousness, unconscious- 
ness, and false conscionanesa. Consciousness, when the party 
believes precisely those circumstances, and no others, to subsist, 
which really do subsist : unconsciousuees, when he fails of per- 
ceiving certain circumstances to subsist, which, however, do 
subsist : false consciousness, when he believes or im^incs certain 
circumstances to subsist, which ia truth do not subsist. 

VI. In every transaction, therefore, which is examined with 
a view to punishment, there are four articles to be considered : 
1. The act itself, which is done. a. The circiimstaTiees in which : 
it is done. 3. The inCentionaiity that may have accompanied it. j 
4. The eonsciouaneas, unconsciousness, or false consciousness,, 
that may have accompanied it. 

What r^ards the act and the circumstances will be the sub- 
ject of the present chapter : what regards intention and con- 
sciousness, that of the two succeeding. 

VII. Thero are also two other articles on which the general] 
tendency of an act depends : and on that, as well as on other 1 
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accoimtE, the demuid whkh it crektes far ponisluneiit. These are, 
t. The particslar motive or motiTes which gave birth to it, 
a. Tbe general digposilion which it indicate. These articles 
will be the subject of two other chapters. 
Actapuitne VUi. AcM may be distingiu£lije<l ia eeverol ways, for several 
tire,'"**' pnrpoBea, 

They may be distinguished, in the Srst place, into positive 
and negative. By positive are meant such as consist in inotioit 
or exertion : by n^atire, each as consist in keeping at rest ; 
that is, in forbearing to move or exert one's self in such and 
swch circnmstances. Thns, to strike ia a positive act : not t« 
strike on a certain occasion, a n^ativs one. Fositire acts arc 
styled also acts of commission ; negative, acts of omission or 
forbeaisnce '. 
NcKstiTe IX. Such acts, again, as are nc^tdve, may either be abtolutdy 

Bor^diBir *>, or reiativdy : absolutely, ^'ben they import the negation of 
lute];. all positive agency whatsoever; for instance, not to strike at all: 
relatively, when they import the negation of such or such a par- 
ticular mode of agency ; for instance, not to strike such a person 
or such a, thing, or in such a direction. 
Negative X. It is to be observed, that the natnre of the act, whether 

eipressed positive or negative, is not to be determined immediately by the 
uiid aicc ' form of tbe discourse made use of to espress it. An act which 

Acturniiititiaii ' Tho distinctioii betneen pOriitive and DegatiTe acta luna throogh tbe 
'" '™ ■"*■ whole system of offeocea, nnd Boinetimea makea s mnteriid difference with 
regard to their coneequenceB. To reconcile ns the better to the eitenaive. 
and. OS it may appear on Borne ocCBaioos, the ioconaiatent sigiii6eation here 
given to the word act, it may be caiuiidered, I. That in many cases, where 
ao exterior or overt act is exerciued, tbe state which the mind ia ia at the 
time when tbe supposed act is said to happen, la aa truly and direotlj the 
result of the will, aa any exterior act, how plain and conepicuouB soever. 
The not revealing a uonspiracy, for iiietance, may be as perfectly the act of 
tbe will, as tbe joining in it. In the neit place, that even though the mind 
ehould never have had the incident in queatioD in oonteniplstlon (insomuch 
that the event of its not happening should nut have been so much aa 
obliquely intentional) Htitl the state the peraon'a mind was in at the time 
when, if he had ao willed, the incident might have bajipened, is in many 
cages productive of as material conaeqaecceB ; and not only as likely, but as 
tit to call for Che ioterpositioD of other agents, aa the opposite one. Thus, 
when a tas ia impoaed, your not paying it is an oot which at any rate must 
be punished iu a certain mamieT, whether yoa happened to think of paying 
Her not. 
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is positive in its nature may be characterized by a negative ex- 
presBion : thus, not to be at rest, ia aa much as to Eay to move 
So also an act, which is negative in its nature, may be character- 
iiied by a positive expreBsion : thus, to forbear or omit to bnng 
food to a person in certain circumstances, is signified by the 
single and positive term to starve. 

XI. In the second place, acts may be distinguished mto ex- Aite e. 
temtd and internai. By external, are meant corporal acts ; acta laniai. 
of the body : by internal, mental acts ; acts of the mind. Thus, 
to strike is an external or exterior ' act : te intend to strike, an 
internal or interior one. 

XII. Acts ot diieov/rse are a sort of mixture of the two: ex- Acta 01 
ternal acts, which are no ways material, nor attended with any 
consequences, any farther than as they serve to express the exist- 
ence of internal oaea. To speak to another to strike, to write 
to him to strike, to make signs to him to strike, are all so many 
acts of discourse. 

XIII. Third, Acts that are external maybe distinguished into Hitarnrf 

, . . . . . HOta may ba 

transitive and tntranifitive. Acts may be called transitive, when irajiBitiyB or 
the motion is communicated from the person of the agent to 
some foreign body: that is, to such a foreign body on which the 
efiects of it are considered aa being material ; as where a man 
rune against you, or throws water in your face. Acta may be 
called intransitive, when the motion is communicated to no other 
body, on which the effects of it are regarded as material, than 
some part of the same person in whom it originated : as whore a 
man rune, or waahcs himself. 
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' An exterior act 19 also colled b; Liwyeis oterl. 

' The distinction ia well known to tfae latter giammarianB : it ia with nkitiicEiaii be- 
them indued that it took its riae : though by then! it baa been applied Svo°"=Hluki j 
ratber to the odmeB than to the thinga themselvee. To serba, signifying i""""!"". 
traaBitive acta, aa here deacribed, thay have given the name of tranaitive ^^^iunsJ' 
reii» : those significative of intransitive acts they have termed intnuLBitire. 
Theee last ore atili more frequently called neater; that ia, neUhir activt ~ 
passive. The appellation aeema improper ; aince, instead of their b 
neiiher, they are both in one. 

Tu the class of acta that are here tormed intranaitive, belong tbnse which 
omttitute the jrd class in the system of aSencea. See cb. |T>ivisioiilaiLiI.B.I.. 
If-regardiug Offeaces]. 
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'ta^i!i' ^^^' Aj» »ct of tte tranaifcive kind may be said to be in ite 
j^fc o«n»rt*7W«»Mwi, or in the JirU stage of ita progresa, while the 
jl-piw^ motiou is TOufined to the person of the agent, and has not yet , 
beeu wmmumoated to any foreign body, on which the effects of 
it can be material. It may be aaid to be in its termination, or j 
to be III the last stage of its progress, as soon aa the motion or j 
impulse has been commnnicated to some such foreign body. It may j 
be swd to be in the middk or intermediate stage or stages of its j 
progreea, while the motion, having passed from the person of the i 
"gent, has not yet been communicated to any such foreign body. I 
TbiiB, as soon as a man has lifted up his baud to strike, the act j 
he performs in striking you is in its commencement ; as soon as 
his hand has reached you, it is in its termination. If the act be i 
the motion of a body which is separated from the person of the 

» agent before it reaches the object, it may be said, dui-ing that 
interval, to be in its intermediate progress ', or in ijradu media- 
tivo : as in the case where a man throws a stone or fires a bullet 
at you. 
■ »Li*iu" "^^' ^^ ^ "^ *^^ mtransitive kind may be said to be in its 
it w^ commencement, when the motion or impulse is as yet confined 
"umtion. to the member or organ in which it originated ; and has not yet 
been communicated to any member or organ that is distiaguish- 
able from the former. It may be said to be in its termination, 
III as soon as it has been applied to any other part of the same per- 

!■ son. Thus, where a man poisons himself, while he is lifting up 
^1 the poison to his mouth, the act is in its commcucement : as 
*■ soon as it has reached his lips, it is in its termination '. 
II twn- XYX In the third place, acts may be distinguished into tran- 
lUnued. sient and continued. Thus, to strike is a irunsictit act : to lean, 
a continued one. To buy, a transient act : to keep in one's 
possession, a continued one. 
Terenco XVII. In strictness of speech there is a difference between a 
itinued continued act and a re'petition of acts. It is a repetition of acts, 

' Or ill Hi migration, m in inmtttu. 
' TliBBe diatinotiona will be raforred ti 
^m tnmtiona,lity] : and appUed to practioe in 
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when there are intervals filled up by acta of different natures 

continueti act, when there ore no such int«rva1a. Thus, tooc 

lean, ia one continued act : to keep striking, a repetition of ■ 

acts. I 

XVIII. There is a difference, Btrain, between a repetition olsiSerwoe ^ 

J, between a J 

acts, and a hahit or practice. The term repetition of acts may repetiti™ of 
be employed, let the acta in qneation be separated by ever such imbit 
short intervals, and let the sum toto! of them occupy ever so 
short a space of time. The t«rm habit is not employed but 
when the acts in question are supposed to be separated by long- 
continued intervals, and the sum total of them to occupy a con- 
eiderablo space of time. It ia not (for instance) the drinking 
ever so many times, nor ever so much at a time, in the course of 
the same sitting, that will constitute a habit of drUDkenness : it 
is necessary that such sittings themselves be frequently repeated. 
Every habit is a repetition of acts ; or, to speak more strictly, 
when a man has frequently repeated such and such acta after 
considerable intervals, he is said to have persevered in or con- 
tracted a habit ; but every repetition of acts is not a habit'. 

XIX. Fourth, acts may be distinguished into indivisible andAntaarein- 
diviaible. Indivisible acta are merely imaginary: they may bedivisiblB; 
easily conceived, but can never bo known to be exemplified, sibie, as well 
Such as are divisible may be so, with regard either to matter or to matter us 
te motion. An act indivisible with regard to matter, is the 
motion or rest of one sbigle atom of matter. An act indivisible, 
with regard to motion, is the motion of any body, from one 
single atom of space to the next to it. 

Fifth, acts may be distinguished into idmple and coTnplex .- 
simple, such as the act of striking, the act of leaning, or the act 
of drinking, above instanced : complex, consistiug each of a 
multitude of simple acts, which, though numerous and hetero- 
geneous, derive a sort of unity from the relation they bear to 
some common design or end ; such as the act of giving a dinner, 

> A habit, it 
gate of acts : 
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rthe act of mwntaining a cliild, the act of exhibitiog a trinm] 
the act of bearing arms, the act of holding a court, and 
forth. 
Csntionre- XX, It has been every now and then made a question, what 
HoibiKiulyofiH in Buch a case that conEtitutea one act: where one act fa 

r ended, and another act bae begun ; whether what haa happened 
has been one act or many'. These questions, it is now evident, 
may frequently he answered, with equal propriety, in opposite 
ways ; and if there be any occasions on which they can be 
answered only in one way, the answer will depend upon the na- 
ture of the occasion, and the purpose for which the question is 
proposed. A man is wounded in two fingers at one stroke' 
it one wound or severall A man is beaten at 12 o'clock, 
again at 8 minutes after 1 2 — Is it one beating or several % YaoA 
beat one man, and instantly in the same breath you beat an- 
other — Is this one beating or several ? In any of these cases it 
may be one, perhaps, afi to some purposes, and seoeral as to 
others. These examples are given, that men may be aware 
of the amhiguity of language : and neither harass themselves 
with unsolvahle doubts, nor one another with iuterminahle 
disputes. 
Oi'™™- X"XT. So much with regard to acts considered in themselvetl 

tobBajn- we come now to speak of the cireu.mataii'xs with which tluQ 

I may have been accompanied. These must necessarily be taken 

into the account before any thing can be determined relative to 
the consequences. What the consequences of an act may he 
upon the whole can never otherwise he ascertained : it can never 
be known whether it is beneficial, 'or indifferent, or mischievous. 
In some circumstances even to kill a man may be a beneficial 
act : in others, to set food before him may be a pernicious one. 
^n™™- XXTT. Now the circumstanceE of an act, are, what! Any 

what. objects' whatsoever. Take any act whatsoever, there is nothing 

kin the nature of things that excludes any imaginable object from 
' DigtiDctions like these come frequently m questioQ in the course cffl 
JVucedure. ^| 

' Or ent/iies. See B. 11. tit. [Eridenca], j [Facta]. ^^ 
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being a circumafaoce to it. Any given object may be a circum- 
stance to any other '. 

XSIU, "We have already had occaEion to make mention for Oircom- 
a moment of the consequences of an act . th3Be were distinguished mnteriai unci 
into material and imniaterial. In lilie manner may the circum- 
stances of it he diatinguished. Now inateriality is a relative 
term ; applied to the consequences of an act, it bore relation to 
pain and pleasure : applied to the circumstances, it bears rela- 
tion to tlie coneequences. A circumstance may he said to he 
material, when it bears a visible relation in point of causality 
to the consequences : immaterial, when it bears no such visible 
relation. 

XXIV. The consequences of an act are events'. A circnm- A oireum- 
atance may be related to an event in point of eaueality in any bo related to 
une of four waya : I. In the way of causation or production, point or cau- 
2. In the way of derivation. 3. In the way of collateral con- four »^ 
nexion. 4. In the way of conjunct influence. It may be said ductimi. 
to be related to the event in the way of causation, when it is of tion. a.Coi- 
the number of those that contribute to the production of such iieiion. 
event : in the way of derivation, when it is of the number of the jnj 
events to the production of which that in question has been 
contributory : in the way of collateral connesion, where the 
circumstance in question, and the event in question, without 
being either of them instrumental in the production of the other, 
are related, each of them, to some common object, which has 
been concerned in the production of them both i in the way of 
conjunct influence, when, whether related in any other way or 
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T^9 etyTDologip of tlie word drCuinatRQce is perfectly dioracterutic of i 
boporC: eircam daiitia, CMaga BCaniling rDund: objects standlog raDnd ^ij^'S^ 
s given object. I forget wbnt mathematician it woe that defined God to 
be a drcle, of which the centre is eveiy where, but the circuraJerenco no 
whei«. In like manner the field of circumstances, belonging to an; act, 
may be defined a oircle. of which tba circumkrenoa ie no nliere, but of 
wMeh the act in question is the centre. Now then, as any act may, foe 
the pitrpoBe of discourse, be coneidcred on a. centre, any other iLct or object 
whatsoever may be considered as of the number of those that are standing 

B. n. tit. [Evidence], § [Facts]. 



I 



tVawa Actions in General. [chap. 

r*^« Wi^»* ^"1^ ^ Ibem concniTcd in tlie production of some 



teiMybeof use. In tie year 1628, Villiera, 
H»in><BglM[nii favourite and minister of Charles I. of 
^ ^Kwiwl ft woimd and died. The man who gave it 
k'MW IViUm, who, exasperated at the mal -administration 
■httrtft niiUBter waa accused, went down from Loudon to 
^, vbere Buddngham happened then to be, made hia 
f "••ift-'hte' M* imti-chamber, and finding him buaily engaged in 
u with a number of people ronad him, got close to 
L*(SHh, 'Jw.w R knife and stabbed him. In the effort, the asaas- 
lh% ^tti Ct)ll off. which was found soon after, and, upon searching 
L thft bloody knife. In the crown of the hat were found 
I ef paper, with sMitences expresaive of the purpose he 
K tomu upon. Here tben, suppose the event in queation is 
We- wound received by Buckingham : Felton's drawing out hia 
I ktfcifes liis making hia way into the chamber, his going down to 
¥ort*Tiiouth, hia conceiving an indignation at the idea of Bucl- 
feyham'a adminiatration, that administration itself, Charles's ap- 
pointing such a minister, and so on, higher and higher without 
wd, are so many circumstances, related to the eveut of Buck- 
ingham's receiving the wound, in the way of causation or pro- 
duction 1 the bloodiness of the knife, a circumalance related to 
the same event in the way of derivation : the finding of the hat 
upon the ground, the finding the sentences in the hat, and the 
writing them, so many circumstances related to it io the way of 
collateral connexion : and the situation and conversations of the 
people about Buckingham, were circumstances related to the 
circumstanceB of Felton's making his way into the room, going 
down to Portsmouth, and so forth, in the way of conjunct influ- 
ence ; inasmuch as they contributed in common to the event of 
Buckingham's receiving the wound, by preventing him from , 
putting himself upon bis guard upon the first appearance of the 
intruder \ 

* The divifiiaii may be &rther itloatrated aod oonfinned by the moia 
je and particular cue of aniittal generatioa. To production cmraipcodi 
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XXVI. These several relations do not all of them attach upon It is uot 
an event with equal certainty. In the first pla,ce, it is plain, that hu 
indeed, that every event must have some circumstance or other, related t 
and in tratb, nn indefinite multitude of circumstances, related towai^ 
it in the way of production : it must of course have a stil! greater 
multitude of circumstances related to it in the way of collateral 
connexion. But it does not appear necessary that every event 
should have cii-cumstances related to it in the way of derivation : 
nor therefore that it should have any related to it in the way of 
conjunct influence. But of the circumstances of all kinds which 
actually do attach upon an event, it ifi only a very small number 
that can be discovered by the utmost exertion of the human 
bculties : it is a still smaller number that ever actually do attract 
our notice : when occasion happens, more or fewer of them will 
be discovexed by a man in proportion to the strength, partly of 
his intellectual powers, partly of his inclination '. It appeai-s 

patemitj; to derivation, filiation: to collateral coimeiioD, collateral con- 
sanguiuity : to conjunct inSueace, marriage and copulation. 

a neceBsaiy, it might be again illuatrated by the niaterial image of a 
chuD, auch oa that which, accocding to the ingenious Gction of the ancicntB, 
IB sttaohed to the throne of Jupiter, A section of tMs chain should then 
be exhibited by waj of apecimen, in the manner of the diagram of a pedi- 
gree. Such a 6gure I should aocordingty have eifaibited, had it oot been 
for the apprehension that an exhibition of this aort, while it made the 
subject a small matter clearer to one man eut of a hundred, might, like the 
mathematicsl fnrmularies ne see aometimes employed for the like purpose, 
make it more obsoure and Einnidable for the other nioety-nioe. 

' The more remote a conneidon of this soct is. of course the more obscure. 
It will often happen that a connexion, the idea of which would at first 
sight appear extravagant and absurd, shall be rendered highly probable, 
and indeed indisputable, merely by the suggestion of a few intermediate 
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At Rome, 3go years before tbe Christian iera, a goose sets up a cackling : 
two thousand years afterwards a king of France in murdered. To consider 
these two events, and nothing more, what can appear more extravagant 
th.'in the notion that the former of them should have had any influence on 
the production of the latter t Fill up the gap, biing to mind a few iotor- 
mediate drcumatances, and nothing can appear more probable. It was the 
n«j-lr1imj of a parcel of geese, at the time the Gauls had surprised the Capi- 
tol, that saved the Eonian commonwealth : had it not been for the ascond- 
aaoy that conunotiwealth acquired afterwards over most of the nations of 
Europe, amongst others over France, the Christian religion, humanly 
qieaking, coidd not have established itself In the manner it did in that 

'-y. Grant then, that snch a man as Henry IV. would have eiiated., 

1, however, would have had those mi>tiT«s, bj 'wUcb.BA'iK£tlw,is^&- 
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therefore that the multitude luid description of Huoh of && oir-; 
oumBtances belonging to an act, aa may appear to be material, 
will be determined by two con aiders tions ; i. By the natnre of' 
things themeelvea. z. By the atreugtli or weakness of the facnl- 
tiee of those who happen to consider them. 

5XVII. Thos much it seemed necessary to premise in general 
concerning acts, and their circumstances, previously to the 
aidcration of the particular sorts of acta with their particolar 
circumstances, with which we shall have to do in the body of 
the work. An act of some sort or other is necesaarily included 
in the notion of every offence. Together with this act, under 
the notion of the eame offence, are included certain circum- 
stances : which circumstances enter into the essence of the 
offence, contribute by their conjunct influence to the production 
of ita consequences, and in conjunction with the act are broo^fc 
into view by the name by which it stands diatinguiahed. Theaa 
we shall have occasion to distinguish hereafter by the nan 
crimtTviHve circumstances '. Other circumstances again enteriD|[ 
into combination with the act and the former set of circumatancea, 
are productive of atill farther consequencea. These additionid 
consequences, if they are of the beneficial kind, bestow, according 
to the value they bear in that capacity, upon the circumstancea 
to which they owe their birth the appellation of exeidpatiw 
eailenuative circumfitances* ; if of the mischievous kind, they 
bestow on them the appellation of aggramitive circumstances 
Of all these different acts of circumstances, the critniuative are 
connected with the consequences of the original olfence, ii 
way of production; with the act, and with one another, in the 
way of conjunct inSuence : the consequences of the original 
offence with them, and with the act respectively, in the way o{ 
derivation : the consequences of the modified oflence, with the 

ling tha (lictatei of that religion, 11 
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' See B. I. 


tit, [AggravatiQnHl. 
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criminatiye, exculpative, and extenuative circumstances respec- 
tively, in the way also of derivation : these different sets of 
circumstances, with the consequences of the modified act or 
offence, in the way of production: and with one another (in 
respect of the consequences of the modified act or offence) in the 
way of conjunct influence. Lastly, whatever circumstances can 
be seen to be connected with the consequences of the offence, 
whether directly in the way of derivation, or obliquely in the 
way of collateral affinity (to wit, in virtue of its being connected, 
in the way of derivation, with some of the circumstances with 
which they stand connected in the same manner) bear a material 
relation to the offence in the way of evidence, they may accord- 
ingly be styled evidentiary circumstances, and may become of 
use, by being held forth upon occasion as so many proofs, 
indications, or evidences of its having been committed^. 

* See B. I. tit. [Accessory Offences] and B. II. tit. [Evidence]. 

It is evident that this analysis is equally applicable to incidents of a 
purely physical nature, as to those in which moral agency is concerned. If 
therefore it be just and useful here, it might be found not impossible, per- 
haps, to find some use for it in natural philosophy. 
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'^/^A. ^'/f «■ ^^ W^ ^//^/) )t*v*Auuii>ify 4fjtf4 u*A <y/rTeep>n4 eoEopIecclj to HmX 
f4 ^h*- if'ft-*^ f4\^*tt*M.'f thvo.uuUitry In umA in oppciati<Mi to intenliooal ; 
Hh(\ ^/ Uhf^ffhi*i/tHih*'4 hut, ttffi itt »\fiu\M,ntz<f\iti. It might be of ase to ocn- 
l</#«' M<^ ii)^^f)nM«M'/f« //f ll^A w</rd« y</lutjt»ry ati'l involantary to one on^ 
>«^/'i *Mf UHi-HtW <'MMf, whi/;b will b<i uieutioaed in the next note. 
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m. The act may very easily lie intentional without the con- it may m- 
sequenoea; and often is bo. Thus, you may intend to touch a without un 
mail, without intending to hurt him: and yet, as the conae- sequenrei. 
quences turn out, you may chance to hurt him. 

IV. The consequences of an act may also be intentional, viii\i — orthecw 
out the act's being iutentional throughout ; that is, without its 
being intentional in every stage of it : but this is not so frequent 
a case as the former. You intend to hurt a man, suppose, by 
uing against him, and pushing him dowu : and you run towards 
him accordingly; but a second man coming in on a sudden 
between you and the first man, before you can etop yourself, you 
run sgainst the second mau, and by him push dowu the fii'Bt. 

V. But the consequences of an act cannot be intentional, 
without the act's being itself intentional in at least the iirst 1 
stage. If the act be not intentional in the Urst stage, it is 
no act of yours ; there is accordingly no intention on your 
part to produce the consaquencas ; that is to say, the individual 
consequences. All there can have been on your part is a distant 
intention to produce other consequences, of the same nature, by 
some act of yours, at a future time ; or else, witliout any inten- 
tion, a bare wish to see such event take place. The second man, 
suppose, runs of bis own accord against the first, aud pifshes him 
down. You had intentions of doing a thing of the same nature ; 
vb:. To rUD against him, and push him down yourself; but you 
bad done nothing in pursuance of those intentions : the indi- 
vidual consequences therefore of the act, which the second man 
performed in pushing down the first, cannot be said to have 
been on your part inteiitional '. 

' To render the anHlyaia here given of the possible states of the mind in 
point ot intentionality absolutely complete, it muat ba pushed to such » 
Euther degree of minuleneas. aa to sums eye^ will be apt to appear triHing, 
On lliis account it seemed advisnble to discard what follaws, rn^m &b text 
to a plsce where ftoy one who thinks proper may paasby it. An act of the 
body, when of the poidtiTe kind, is a motion; auw in motion there are 3.' VeIkut. 
alwiiya three articles to be coni^idered : I. The qmintity of matter that 
moTOs: 3. The direction in which it moves: and, n. The velocity with 
which it moves. Correspondent to these three nrticles, are so many modes 
of intentionality, with re^rd to an act, considered ai being oalj in \te %xA. 
To he completely UDlntenCional, it must be vnunteniiavuii. ViAv 
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Avoiue- VI. Second, A coneequence, whea it ia intentioiial, 

when inten- either be directly so, or only obliqvelif. It may be said to t 
beiiireotiy directly or lineaUy inteutioaal, whea the prospect of produciU 
liqueiy, it coustituted one of the liuka in t!ie cbain of cauaea by wlii 
the peraoQ wsH determined to do the act. It may be said to b 

• obliquely or collaterally intentional, when, although the c 

quenoe was io contemplation, and appeared hkely to ensue in 
cose of the act's bwng performed, yet the prospect of producing 
BUch consequence did not constitute a link iu the aforesaid 4| 

VII. Tliird. Anjncident, which is directly intentional, i 
ur either be vltimaldy go, or only mediately. It may be said to be 
ultiniately intentional, when it stands last of all exterior events 
in the aforesaid chain of motives ; insomuch that the prospect of 
the production of such incident, could there be a certainty of ita <■ 
taking place, would be sufficient to determine the will, wi^^ 
the prospect of its producing any other. It may he said ti 
mediately intentional, and no more, when there is some other'* 
incident, the prospect of producing which forms a subsequent 
link in the same chain : insomuch that the prospect of producing 

regpaGt to etery one of these three piirticularB. This ia the cue witi thoM 
acta which alone are properly tennad inmiluiUarii : acts, in the parfbnnancrfj 
of which the will has no sort of share: BQcb HB the caatFAction of tbi ' 

Upon tbia principle, oeAa that are unintentionKl in their first atage; may 
be iliedTiguiBhed into such as are completely uointentioaal. and auch az are 
incomplately unintentional: and theae ai^ain may be Qnintenlicnal, either 
in point of quantitj of matter alone, in point of direction alone, iu point of 
veloi-ity alone, ur in any two of these points together. 

The example given further on may eaetly be aitended to this part of tha 
analysis, by any one who thinks it worth Uie while. 1 

There seem to be occasions in whioh even these disquisitions, minute wl 
tiiey may appear, may not be without their use in practice. In the oue tX 
homicide, for example, and othec corponU injuries, all the distinctions here 
specified may oeeur, and in the course of trial may, tor some piirpusa or 
other, require to be brought tu mind, and made the subject of discontse. 
What may contribute to render the mention of them pardnnable, i* the use 
that might possibly bo made of tbem in natund philoEophj. In the hands 
of an eipert roet»phy6iciBn, thsas, together with the fiiregoinff chapter ea 
human actions, and the section on tiu)t« in general, in title Evidence of the 
Book of Procedure, might, perhaps, be maJa to contfibute Boraething 
towards an exhaustive analysis of Che possible varieties of n " ' ' 
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the former woulil not have operated as a motive, but for the 
tendency which it seemed to have towards the production of the 
latter, 

VIII. Fourth. When an incident is directly intentional, it when di- 
may either be exduaively so, or ineajclumvely. It may be Baid lioiui], it 
to be exclusively intentional, when no other but that very indi- oiusiveiy 
vidual incident would have answered the purpose, insomuch thataivoiy. 
no other incident had any share in determining the will to the 

act in question. It may be aaid to have been inexcluaively ' iu- 
t*utional, when there was some other incident, the prospect of 
which was acting upon the will at the same time. 

IX. Fifth. Wlien an incident is inexclusively intentional, it 
may be either conjunctively so, litsjtmctiveiy, or indiacrim'matdy. mag 
It may be said to be conjunctively intentional with regard 
such other incident, when the intention is to produce both ; d 
junctively, wheu the intention is to produce either the one 
the other iudiflisrently, hut not both : indiscriminately, when the 
intention is indifferently to produce either the one or the other, 
or both, aa it may happen. 

X. Sixth. When two incidents are diejunotively intentional, Whan dia- 
they may be so with or without preference. They may he said maj' be ni'tii 
to be BO with preference, when the intention is, that one of them p«ferern». 
in particular should happen rather than the other : without pre- 
ference, when the intention is equally fulfilled, whichever of them ■ 
happens '. ■ 

XI. One example will make all this clear. William II. king Eiaoupi*. I 
of England, being out a stag-hunting, received from Sir Walter ' 

1 Or concurrently. 

' Tliere ia a difference between the case where m incirlent is altogetlier oiaacmc bc- 
onmtentiDDal, and that in whiuh. iC heiag diajuni^Cively intentional witli ™."° S i™^'" 
referenoe to aoothBr, the prefarancB ia ia liivour of that other. In the fiint iwmiiinii.inji, 
case, it is not the iutentian of the party that tbe ineident in question ehou]df,°4ij<'fmcn. 
happen at all; in the latter awe, the iatendaa is rather that the other ^j^^^l^^M^ 
Hhoutd hHppBn : but if th»t cannot be. then that this in question should m i^i^ui • ~ 
happen ratber than thai neither ahould, and that hath, at any rate, should ""'" 

All thus are dialinctions to be attended to in the uhe of the particle or.' 
> particle of very ambiguous import, and of great iuipurtnnoe in la^ela^iuiL. 
"w-Appond. tit. [CompoaitionJ. 
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TyiTel a wound, of which he died '. Let qb take this case, 
divereify it with a variety of suppOBJtions, correspondent to 
distinctions just laid down. 

I. First tien, Tjrrel did not so much as entertain a thought 
of the king's death ; or, if he did, looked upon it as an event <&_ 
which there was no danger. In either of these cases the in- 
cident of Lis killing the kiiig was altogether uniutentionnl. 

a. He saw a stag running that way, and he gaw the ki 
riding that way at the same time : what he aimed at was to ki 
the Btag: he did not wish to kill the king: at the 
Baw, that if he shot, it was as likely be should kill the kii 
as the stag : yet for all that he shot, and killed the king ac- 
cordingly. In this case the incident of his killing the king 
intentional, hut obliquely BO, 

3. He killed the king on account of the hatred he bore hii 
and for no other reason than the pleasure of destroying hii 
In tliis case the incident of the king's death WBB not only din 
but ultimately intentional, 

4. He kUkd the king, intending fully so to do ; not for any^ 
liatred he bore him, but for the sake of plundering him wheill 
dead. In this case the incident of the king's death was directly 
intentional, but not ultimately : it was mediately intentional. 

5. He intended neither more nor less than to hill the king. 
He had no other aim nor wish. In this case it was exclusively., 
as well as directly intentional : exclusively, to wit, with 
to every other material incident. 

6. Sir Walter shot the king in the right leg, aa he was pluck' 
iiig a thorn out of it with his left band. His intention was, by 
shooting the arrow into his leg through his hand, to cripple him 
in both those limhs at the same time. In this case the incident 
of the king's being shot in the leg was intentional 
conjunctively with another which did not happen ; vw(. his beinyj 
shot in the hand. 

7. The intention of Tyrrel was to shoot the king either in the, 
hand or in the leg, hut not in both ; and rather in the hand 

' Hame'B Hist. 
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than in the leg. In this case the intention of shooting in the 
hand was disjunctively concurrent, with regard to the other in- 
cident, and that with preference. 

8. Hia intention was to fihaot the king either in the leg or 
ihe hand, whichever might happen : but not in both. In thia 
case the intention was inexclusive, but disjunctivelj so ; yet that, 
howevei', without preference. 

9. Hia intention waa to shoot the king either in the leg or 
the hand, or in both, as it might happen. lu thia case the 
intention waa indiBcriminately concurrent, with respect to the 
two incidents. 

XII. It is to be observed, that an act may be unintentioual inientiomt^ 
in any stage or stages of it, though intentional in the preceding : with respect 
and, on tfie other hand, it may he intentional in any stage orent»iw«. 
stages of it, and yet unintentional in the succeedtag*. Buti« 
whether it be intentional or no in any preceding stage, is im- 
material, with respect to the consequence?, so it be unintentional 
in the last. The ouly point, with respect to which it is material, 
is the proof. The more stages the act is nnintentionul in, the 
more apparent it will commonly be, that it was unintentional 
with respect to the last. If a man, intending to strike you on 
the cheek, strikes you in the eye, and puts it out, it will probably 
Ite difficult for him to prove that it was not hia intention to 
strilce you in the eye. It will probably be easier, if his intention 
was really not to strike you, or even not to strike at all. 

XIII. It is frequent to hear men speak of a good intention, of Goodnosa 

, . . , ^ ° , . and badntM 

a bad mtention ; of the goodness and badness of amana inten-ofinf- ■'- 

tiun : a circumstance on which great stress is generally kid. 

is indeed of no small importance, when properly understood : 

but the import of it is to the last degree amhignouB and obscure. 

Strictly speaking, nothing can be said to be good or bad, but 

either in itself; which ia the case only with ])ain or pleaenre : 

or on account of its effects ; which is the case only with things 

that are the causes or preventives of pain and pleasure. But in 

a figurative and less proper way of speech, a thing may also bo 

' Sae oh. vii. [ActiouB], par. 14. 
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etyled good or bad, in coDBideration Df itB cause. Nov the effed 
of an intention to do such or Buch an act, are the aame c 
which we have heen speaking of under the appellation of its 
consequences : and the causes of intention are called motives. AM 
man's intention then on any occasion may be styled good orj 
bad, with reference either to the consequenceH of the act, or with' | 
reference to his motives. If it be deemed good or bad i 
aenae, it must be either becauae it is deemed to be productive of I 
good or of had consequences, or because it is deemed to originatft'B 
from a good or from a bad motive. But the goodness oi 
neas of the conaequences depend upon the circura stances, 
the circumstances are no objects of the intention, A m 
tends the act : and by his intention produces the act : but as t 
the circumstances, he does not intend f/tam - he does i 
much as they are circumstances of it, produce them. K IqS 
accident there be a few which he has heen instrumental i 
ducing, it has heen by former intentions, directed to former act^ 
productive of those circumstanccB as the conaequences : 
time in question he takes them as he finds them. Acts, witfi| 
their consequences, are objects of the will aa well as of t 
understanding : circnm stances, as snch, are objects of the tmder- 
standing only. All he can do with these, as such, is to know or 
not to know them : in other words, to be conscious of them, or 
not conscioua. To the title of Consciousness belongs what W ' 
to he said of the goodness or hadneaa of a man's intention, f 
resulting from the consequences of the act : and to the head o 
Motives, whiit is to he said of his intention, as resulting fromfl 
the motive. 




CHAPTER IX. 



OF CONSCIOUSNESS. 

I. So far with regard to the ways in which the will or inten- Connexion 

_ J • ji 1 • i» • • -I ofthischap- 

tion may be concerned m the production of any incident : we ter with the 
come now to consider the part which the understanding or 
perceptive faculty may have borne, with relation to such in- 
cident. 

n. A certain act has been done, and that intentionally : that Acts advised 

... , and unad- 

act was attended with certain circumstances : upon these cir- vised : con- 

sciousness 

enmstances depended certain of its consequences ; and amongst what. 
the rest, all those which were of a nature purely physical. Now 
then, take any one of these circumstances, it is plain, that a man, 
at the time of doing the act from whence such consequences 
ensued, may have been either conscious, with respect to this 
circumstance, or unconscious. In other words, he may either 
have been aware of the circumstance, or not aware : it may 
either have been present to his mind, or not present. In the 
first case, the act may be said to have been an advised act, with 
respect to that circumstance : in the other case, an unadvised 
one. 

HI. There are two points, with regard to which an act may Unadvised- 
have been advised or unadvised : i . The eodstence of the circum- gard either 
stance itself. 2, The materiality/ of it ^. materiaiijiy. 

IV. It is manifest, that with reference to the time of the The circum- 
act, such circumstance may have been either present^ past, or have been 

^ present, 

future, past, or 

V. An act which is unadvised, is either heedless^ or not heed- ^^ ^^_ 
less. It is termed heedless, when the case is thought to be^J®J^y^* 
such, that a person of ordinary prudence ^, if prompted by an ^^tfkxil^. 

* See ch. vii. [ActionsJ, par. 3. » See ch. vi. \Ben8i\)\\i\.y\, ^s^t. 'i-'^. 
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^^P bestowed such tuul so mocb attention and nflectioii upon the 

naterial cirtrnmstanL-es, S3 would liave effectually disposed him 

to prevent ths mischievous incident from taking place ; not 

heedless, when the case is not thotight to be such as above 

mentioned '- 

JMd- W. Again. Whether a man did or did not suppose the ex- 

L— A istence or materiality of a given circamstance, it may be that he 

iL did suppose the existencf and matifriality of some circumstance, 

which either did not exist, or which, though existing, was not 

materiaL Id such case the att may be said to be mis-advised, 

with respect to anch imagined eircamstance ; and it may be said, 

that there has been an erroneous snpposition, or a mia-8tipposal 

in the case. 

Rii>- VU. Now a circumstance, the existence of which is thus 

aUaice erroneously supposed, may be material either, i. In the way of 

, ma- prevention : or, 2. Id that of compensation. It may be said to 

eiiiieror'*e material in the way of prevention, when its effect or tendency, 

i^^ had it existed, would have been to prevent the obnoxioaB con- 

""■ sequences : in the way of compensation, when that effect or 

tendency would have been to produce other consequences, the 

beneficialncEs of which would have out-weighed the mbchievaus- 

ness of the others. 

i»jhBva VIII. It ia manifest that, with reference to the time of the 

!d pre- act, such imaginary circumstance may in either case have been 

lilaro. supposed either to be preseTtl, past, or futare. 

nipte. IX. To return to the esample exhibited in the preceding 

iihei&it chapter. 

10. Tyrrel intended to shoot in the direction in wbich he 
shot ; but he did not know that the king was riding ao near 
that way. In this case the act he performed in shooting, the 
act of shooting, was unadvised, with respect to the ejcislenee of 

I the circumstance of the king's being so near riding that way. 
II. He knew that the king was riding that way: but at the 



1 



' See E. I. tit. [Extanuatioaa]. 



IK.] Of Consciousness. 91 

distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the 
act waa nnadviaed, with respect to the materiality of the cir- 
cumstance, 

12. Somebody had dipped the mtow in poison, without 
Tyrrera knowing of .it. In this case the act waa unadyised, 
with respect to the existence of a past circumstance. 

13. At the very instant that Tyrrel di'ew the bow, the king, 
being screened from Ilia view by tiie foliage of some bushes, was 
riding furiously, iu such manner as to meet the arrow in a 
direct line 1 which circumstance was also more than TyiTci 
knew of. In tliis case the act was unadvised, with respect to 
the existence of a present circumstance. 

14. The king being at a distance from court, could get 
nobody to dress hia wound till the nest day; of which circmii- 
stance Tyrrel was not aware. In this case the act waa nnad- 
Tised, with respect to what was then afature circumstance. 

15. Tyrrel knew of the king's being riding that way, of his 
being so near, sind bo forth ; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot from 
which he shot, and that to which the king was riding. In this 
case the act was mia-aJvised, proceeding ou the mis-svpponal of 
a preoentim circumstance. 

16. Tyrrel knew that every thing was as above, nor was he 
deceived by the supposition of any preventive circumstance. 
But be believed the king to be an usurper: and supposed he 
was coming up to attack a person whom Tyrrel believed to be 
the rightful king, and who was riding by Tyrrel's side. In 
this case the act waa also mis-advised, but proceeded on the 
niia-supposal of a eomperuative circumstauce. 

X, Let us observe the connexion there is between intention- in' 
ahty and consciousuess. When the act itself is intentional, and nea 
with respect to the existence of all the circuuii^tancea ad.vised, dm 
38 also witli respect to the materiality of those circumstances, in to 1 
relation to a given consequence, and there is no mis-Hupposal 
Wth regard to any preventive circumstancCj ihat noafte^^eoKa 
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rmnrt aleo be intenyonal : in other wordB ; advisedneES, with 
reBpect to the ctrcumstEmces, if clear from the miB-Buppoeal of 
anj preventive circumstance, extends the intentionality from the 
act to the consequences. Those consequences may be either 
directly intentional, or only obliquely so ; but at any rate they 
cannot but be intentional. 
Eaniple XI. To go on with the example. If Tyrrel intended to shoot 

in the direction in which the king was riding np, and knew that 

I the king was coming to meet the arrow, and knew the pro- 

bability there was of bis being shot in that same part in which 
he was shot, or in another as dangerous, and with that eame 
degree of force, and so forth, and was not misled by the erro- 
neous supposition of a circnmstance by which the shot would 
have been prevented from taking place, or any such other pre- 
ventive circumstance, it is plain he could not hut have intended 
the king's death. Perhaps he did not positively wish it ; but 
for all that, in a certain sense he intended it. 
A mind- XII. What hcedleBsness is in tlie case of an unadvised act, 

may be rsah rashness is in the case of a misadvised one. A misadvised act 
tlien may be either rash nr not rash. It may be termed rash, 

I when the case is thought to be such, that a person of ordinary 

prudence, if prompted by an ordinary share df beuevolence, 
would have employed such and so much attention and reflecttoa 
to the imagined circumstance, as, by discovering to him the non- 
existence, improbability, or immateriality of it, would have 
elTectually disposed him to prevent the mischievous incident 
from taking place. 
Theinten- XIII. In ordinary discourse, when a man does an act of 
(toodorbaii which the consequences prove mischievous, it is a common 
dqiendentlj thing to speak of him as having acted with a good intention or 
na well u with a bad intention, of his intention's being a good one or a 
conae- bad one. The epithets good and bad are all this while applied, 

we see, to the intention ; but the application of them is most 
commonly governed by a supposition formed with regard to the 
I nature of the motive. The act, though eventually it prove 

^^^— miscbievouB, is £aid to be done with a good intention, when iii^ 
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supposed to issue from a niotive which is looked upon as a good 
motive : with a bad intentioB, when it is supposed to be the 
result of a motive which is loolted upon as n bad motive. But 
the nature of the conseijuencea intended, and the nature of the 
motive which gave birth to the intention, are objects which, 
though intimately connected, are perfectly distinguish able. The 
intention might therefore with perfect propriety be styled a 
good one, whatever were the motive. It miglit be styled a 
good one, when not only the consequences of the act prove mis- 
chievouH, hut the motive which gave birth to it waa what ia 
called a bad one. To warrant the speaking of the intention as 
being a gootl one, it is sufficient if the consequences of the act, 
had they proved what to the agent they aeeaied likely to be, 
would have been of a beneficial nature. And in the same 
manner the intention may be bad, when not only the conse- 
quences of the act prove beneficial, but the motive which gave 
birth to it was a good one. 

SIV. Now, when a man has a mind to speak of your intention It ia betto \ 
as being good or baJ, with reference to the consequenceB, if heteniioaia 
speaks of it at all be must use the word intention, for there Hpokeu of u 
is no other. But if a man means to speak of the motive from or bad. not 
which your intention originated, as being a good or a bad one, moiiw! 
he is certainly not obliged to use the word intention : it is at 
least as well to use the word motive. By the supposition he 
means the motive; and very likely he may not mean the inten- 
tion. For what is true of the one is very often not true of the 
other. The motive may be good when the intention is bad: 
the intention may be good when the motive la bad ; whether 
they are both good or both bad, or the one good and the other 
bad, makes, as we shall see hereafter, a very essential difference 
with regard to the consequences^. It is therefore much hotter, 
when motive is meant, never to say intention. * 

XV. An example will make this clear. Out of mahce a man Erampla. fl 
proBecutes you for a crime of which he believes you to be guilty, 
but of which in fact you are not guilty. Here the consequences 
Sea cb, xii. ^Conaequencea^. 
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of his conduct are miBclueToui : for they are niiscliievoos to yoO 
at any rate, in virtue of the shame and anxiety which you ora 
made to suffer while the prosecution is depending : to whicb ii 
to be added, iu case of your heing convicted, the evil of the 
punishment. To you therefore tliey are mifichie 
there any one to whom they are beneficial. The 
was also what is called a bad one : for malice will be allowed by 
every body to he a had motive. However, the consequences of 
his conduct, had they proved such as he believed them likely to 
be, would have been good : for iu them would have been 
eluded the punishment of a criminal, which is a benefit to 
who are exposed to sutTer by a crirae of the like nature. 
intention therefore, in this case, though not in a common wkj'. 
of speaking the motive, might he styled a good one. But ot 
motives more particularly in the next chajiter. 

XVI. In the same sense the intention, whether it be positively 
' good or no, so long aa it is not bad, may he termed innocent 

Accordingly, let the consequenoes have proved mischievous, 
let the motive liave been what it will, the intention may 
termed innocent in either of two cases : i . In the 
advisednesa with respect to any of the circumstances on whieh 
the mischievousneEB of the consequences depended : 2. In the 
case of mts-advisedness with respect to any circumstance, which, 
had it been what it appeared to be, would have served either ta- 
prevent or to outweigh the mischief. 

XVII. A few words for the purpose of a]>plying whnt 
been eaid to the Boman law. Unintentional! ty, and 
of intention, seem both to be included in the caae of in/or- 
tuniutn, where there is neither dolus nor cvlpa. UnadvisednesB 
coupled with heedlessness, and mis-ad visedness coupled with 
rashness, correspond to the ru^pa sine dolo. Direct intention- 
ality corresponds to dolus. Oblique intentionulity seems hardly 
to have been distinguished from direct ; were i 
would probably be deemed also to cori'espond to dolus, Tfafrj 
division into culpa, lata, levin, and leviegima, is such as nothii 
certain can correspond to. Vhat is it that it expressoB 1 
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tinction, not in the case itself, but only in the sentiments which 
any person (a judge, for instance) may find himself disposed to 
entertain with relation to it : supposing it already distinguished 
into three subordinate cases by other means. 

The word dolv>8 seems ill enough contrived : the word culpa as 
indiflferently. BduSy upon any other occasion, would be under- 
stood to imply deceit, concealment^, clandestinity^: but here it 
is extended to open force. Cvljpa, upon any other occasion, 
would be understood to extend to blame of every kind. It 
would therefore include dolus^. 

XVIII. Thck above-mentioned definitions and distinctions are Use of this 
far from being mere matters of speculation. They are capable ceding 
of the most extensive and constant application, as well to moral 
discourse as to legislative practice. Upon the degree and bias 
of a man's intention, upon the absence or presence of conscious- 
ness or mis-supposal, depend a great part of the good and bad, 
more especially of the bad consequences of an act ; and on this, 
as well as other grounds, a great part of the demand for punish- 

* See B. I. tit. [Theft] verbo [amenable]. 

' Dolus, an virtus quis in hoste requirit ? — ViEGlL. 
WXy fi\ KoL dfjupadSv. — HoMER. 

' I pretend not here to give any determinate explanation of a set of 
words, of which the great misfortune is, that the import of them is confused 
and indeterminate. I speak only by approximation. To attempt to deter- 
mine the precise import that has been given them by a hundredth part of 
the authors that have used them, would be an endless task. Would any 
one talk intelligibly on this subject in Latin ? let him throw out dolus alto- 
gether : let him keep culpa, for the purpose of expressing not the case 
itself, but the sentiment that is entertained concerning a case described by 
other means. For intentionality, let him coin a word boldly, and say inten- 
iionalitas : for unintentionality, noninientignalitas. For unadvisedness, 
he has already the word insdtia ; though the words imprudentia, inobsev' 
vantia, were it not for the other senses they are used in, would do better : 
for unadvisedness coupled with heedlessness, let him say inscitia culpahilU : 
for unadvisedness without heedlessness, inscUia inculpahilis : for mis-ad- 
visedness coupled with rashness, error culpabilis, error temerariuSf or error 
cum temeritate: for mis-advisedness without rashness, error inculpahilis, 
error non-temeraritis, or error sine temeritate. 

It is not unfrequent likewise to meet with the phrase, malo animo : a 
phrase still more indeterminate, if possible, than any of the former. It 
seems to have reference either to intentionality, or to consciousness, or to 
the motive, or to the disposition, or to any two or more of these taken 
together ; nobody can tell which : these being objects which seem to have 
never hitherto been properly distinguished and defined. 
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ment ^. The presence of intention with regard to such or such 
a consequence, and of consciousness with regard to such or such 
a circumstance, of the act, will form so many criminative circum- 
stances ^, or essential ingredients in the composition of this or 
that offence : applied to other circumstances, consciousness will 
form a ground of aggravation, annexable to the like offence'. 
In almost all cases, the absence of intention with regard to 
certain consequences, and the absence of consciousness, or the 
presence of mis-supposal, with regard to certain circumstances, 
will constitute so many grounds of extenuation *• 

See ch. xiii. [Cases unmeet]. 



2 See B. I. tit. 
8 See B. I. tit. 
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* See B. I. tit. [Extenuations]. 
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which the Purely apo- 
.... , . mlative m"^ 

tbinkiiig bemg, is meant tives have 



It ia an acknowledged truth, that every Hud of act what- Mot: 
ever, aud coueequcutly every kiud of ofieuce, ia apt to asaume aaidei 
diSereut charaeter, and be atteuded with differeut effects, accord- 
ing to the nature of the motive which gives birth to it. This 
makes it requisite to take a view of the several motives by which 
human conduct is liable to be influenced. 

TL By a motive, in the most extensive 
word is ever used with reference 
any thing that can contribute to give birth to, or even to pre- do lia^ 
'ent, any kind of action. Now the action of a thinking being 
ie the act either of the body, or only of the mind : aud an act of 
the mind is an act either of the intellectual faculty, or of the 

I wilL Acts of the intellectual faculty will sometimes rest in the 
understanding merely, without exerting any influence in the pro- 

j-dnction of any acta of the will. Motives, which are not of a 
nature to influence any other acta than those, may be styled 

'-purely specniatviie motives, or motives resting in speculation. 
But as to these acts, neither do they exercise any influence over 

' Note by the author. July, iSji. 

For a. tabntar simultaoeouB view of the whole list of uotiveb, id conjuuc- 
tion with the oon-eBpondent plemureK and pnini, intert^e and dnirei, nee, 
bj the same snthor, TvMe of the Springi of Action, &o., with Explauntory 
Notraand Obserradoiu. London : 1817, Hunter, Sf ■" "- "■ — ■- "—■ ' 
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^^H external acts, or over their conBequences, nor consequently on 

^^H any pain or any pleasure that may be in the number of s 

^^H coDeeqnencea. Now it is only on account of their tendency to 

^^H produce either pain or pleastuc, that any acts can be material. 

^^V TWith acts, therefore, that rest purely in the understanding, we 

) have not hero any concern : nor therefore with any object, if anji^a 
I Buch there be, which, in the character of a motive, can have ii(^| 
^_ influence on any other acts than those. ^^ 

' m. The motives with which alone we have any concern, are 
Buch as are of a nature to act upon the will. By a motive then, 
in this sense of the word, ie to be understood any thing what- 
soever, which, by influencing the will of a sensitive being, i 
J_- supposed to serve as a means of determining him to act, 1 

voluntarily to forbear to act', upon any occasion. Motives <rfj 
this sort, in contradistinction to tiie former, may be styled j 
(leaf motives, or motives applying to practice. 
FimiativB IV. Owing to the poverty and unsettled state of lajignag 
Btivo aeiiBoa the Word tnotive vs employeil indiscriminately to denote tvi 
kinds of objects, which, for the better understanding of the sabt 
ject, it is necessary should be distinguished. On some occasio&l 
it is employed to denote any of those really existing inciden 
from whence the act in question is supposed to t 
The sense it bears on these occaeions may be styled its literal a 
v/nfigvrative sense. On other occasions it is employed to denota ■ 
a certain fictitious entity, a passion, an aflection of the mind, ao 
ideal being which upon the hapjiening of any such incident is 
considered as operating upon the mind, and prompting it to 
take that course, towards which it ia impelled by the influence 



' When the effect or tendency at a motive ia to determine a man to fur- 
besr to act, it mnj neem improper to nulie ubs af the term motiee : dnee 
motive, pmperly epeakiDg, meiuia that wbioh diapoaes an object to mort. 
We must however use tbat improper term, or a term whicli, though pr^r 
enongh, ig scarce in use, the word determitiati'-t. By way of juetification, or 
at lenst apuiu^y, for the popular uaage in thia behnl^ it may be observeil. 
that evBD forbearance to act, or the negation of motion (that is, of bodilj 
motion) BuppOBBS an Hot done, when such forhuacance ia voliintnry. It sup- 
poeea, to wit, an act of the will, which ia as much a positive act, as much a 
motion, as any other act of Che thinking aubstance. 
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of Bach incident. Motives of thia class are Avarice, IrJoJence, 
Benevolence, and ho forth; as we shall see more particularly 
farther on. This latter may be atyled the figurative sense of 
the term mative. 

V. Aa to the real incidents to which the name of motive iH?*2?I*'-5' 
also pven, these too are of two very different kinds. Theyoi 
may be either, i. The infernal perception of any individual lot 
of pleasure or pain, the expectation of which is looked upon as 
calculated to determine you to act in such or such a manner ; as 

the pleasure of acquiijng such a sum of money, the pain of 
exerting yourself on such an occasion, and so forth r or, a. Any 
aclet^al event, the happening whereof is regarded as having a 
tendency to bring about the perception of such pleasure or such 
pun; for instance, the coming up of a lottery ticket, by which 
the possession of tlie money devolves to you ; or the breaking 
out of a fire in the house you are in, which makes it necessary 
for you to quit it. The former kind of motives may be termed 
interior, or internal : the latter exterior, or external. 

VI. Two other senses of the term ninHve need also to be dis- Motive v 
tinguiahed, Motive refers neceBaarily to action. It is a pleaaure . motfa ii 
pain, or other evpnt , fbn.t prompts to action . Motive then, in 

one eense of the word, must be previous to such event. But, 
for a man to be governed by any motive, he must in every 
case look beyond that event which is called his action ; he must 
l ook to the consequences of it ; and it is only in this way that 
the idea of pleasure, of pain, or of any other event, can give 
birth to it. He must look, therefore, in every case, to some 
event posterior to the act in contemplation : an event which as 
yet exists not, but stands only in prospect. Now, aa it ia in all 
cases difficult, and In most cases unneceasary, to distinguish 
between objects so intimately connected, as the posterior pos- 
sible object which is thus looked forward to, and the present 
existing object or event which takes place upon a man's looking 
forward to the other, they are both of them spoken of under the 
same appellation, molive. To distinguish them, the one first 
mentj oned may be termed a motive in prospect, tWe a'iiOT 
M a 
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motive in esse : and under each of these denonunationa will 1 
come as well exterior as internal motives. A fire breaks out in | 
your neighbour'B house : you are under apprehenaion of its ex* t 
tending to your own ; you are apprehensive, tLat if you stay ii 
it, you will be burnt ; you accordingly run out of it. This then ] 
is the act : the others are all motives to it. The event of 
the fire's breaking out in your ceighbour's house is an external 
motive, and that in esse : the idea or belief of the proba- 
bility of the fire's extending to your own house, that of your 
being burnt if you continue, and the pain you feel at the 
thought of such a catastrophe, are all so many internal events, 
but still in esse: the event of the fire's actually extending to 
your own house, and that of your being actually burnt by it, 
external motives in prospect : the pain you would feel at seeing 
your house a burning, and the pain you would feel while yon 
yourself were burning, internal motives io prospect : 
events, according as the matter turns out, may ci 
esse : but then of course they will cease to act as motivea. 
Motives im- VII. Of all these motivea, which stand nearest to the act, to 
ramoio. the production of which tbey all contribute, is that internal 
\y motive in esse which consists in the expectation of the internal 

I motive in prospect : the pain or uneasiness you feel at the 
thoughts of being burnt ', All other motives are more or less 
remote : the motives in prospect, in proportion as the period at 
which they are expected to happen is more distant from the 
period at which the act takes place, and consequently later in 
point of time : the motives in esse, in proportion as they also 
are more distant from that period, and consequently earlier in 
point of time K 
par 
the 
otfa 
E; 



* Whether it be the expectation of being burnt, or the pain that accom- 
it B^qtsotation, that is the iraDiediate intemal motive gpokea ot 
ffiouft to determine. It may even be questioned, perhapii, nhether 
thoy are distinct entities. Both questionB, however, seem to be mere queS' 
tiona of words, and the Bolutioa of them altogether iminaterial. Even the 
other kitiLla of motives, though for some purposes tbey demand a, separate 
eoasideration, are, however, so intimiLtety allied, that it will often be scarce 
practicable, and nut always niateriul, to avoid confouoding them, lu tbey 
.bare always hitherto been confounded. 

Under tbe term ette must ba inaluded as well past existenoe, with tt 
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Tin. It has already been obaerved, that with molives ofMotiveati 
which the influence terminates altogether in the underBtftnUing, atanding, 
we have nothing here to da. If then, amongst objects that are may inS. 
spoken of as motives with reference to the nnderstanding, there will, 
be any which concern us here, it is only in as far as such objects 
may, through the medium of the understanding, exercise an 
influence over the will. It is in this way, and in this way only, 
that any objects, in virtue of any tendency they may have to 
influence the sentiment of belief, may in a practical sense act in 
the character of motives. Any objects, by tending to induce a 
belief concerning the existence, actual, or probable, of a practical 
motive ; that is, concerning the probability of a motive in pros- 
pect, or the existence of a motive in esse/ may exercise an 
influence on the will, and rank with those other motives that 
have been placed under the name of practical. The pointing 
out of motives such as these, is what we frequently mean when 
we talk of giving rtoians. Your neighbour's house is on fire as 
before, I observe to you, that at the lower part of your neigh- 
bour's house ia some wood-work, which joins on to yours ; that 
the flames have caught this wood-work, and ao forth ; which I do 
in order to dispose you to believe aa I beiieve, that if you stay 
in your house much longer you will be burnt. Ia doing this, 
then, I suggest motives to your understanding ; which motives, 
by the tendency they have to give birth to or strengthen a pain, 
which operates upon you in the character of an internal motive 
in esse, join their force, and act as motives upon the will. 

§ 3. No mativeg either eonstantli/ good or coTistcmtiy had.. 
IX. In all this chain of motives, the principal or original linkjfothiDg i 
seems to be the last internal motive in prospect: it is to thiBuaHnotli 

fnenoB to a given period, aa preient. They are equally real, in comiMJiaon 
with what ia as yet but future. Latiguaga ia materially deticient, in not, 
enabling ua to diabiuguiah with preciBlou between (xistenos a^ opposed to 
unreoiify and present existence as opposed to past. The word existence 
in English, and fate, adopted bj lawyers &i»n the Latin, have the incon- 
venieuco of appearing to confine the eiiBtenoe in question to some eingla 
-" ' ' "' ' "bs bang present. 
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(.III Che ideu that all the other motiyes in prospect owe their materiality : and 
or^m. the immediately acting motive its esisteuce. This motive in 

I prospect, we see, is always some pleusiire, or some pain ; some 
pleasure, which the act in question is expected to he a means of 
iP continuing- or producing : some pain which it is expected to he 
_ a means of discontinuing or preventing. A motive is substan- 
\ tially nothing more thun pleasure or pain, operating in a certain 
.-^^nanner. 
I of X. Now, pleasure ia in iUdf a good : nay, even setting asiiie 
itHifabiui immunity from pain, the only good: pain ia in itself an evil; 
and, indeed, without exception, the only evil ; or else the words 
good and evil have no meaning. And this ia alike true of every 
BOrt of pain, and of every sort of pleasure. It follows, there- 
fore, immediately and inconlestibly, that there is no sutA thing 
at any iort of motive Aat i» in itself a bad one'. 
\mearaes XI. It is common, however, to speak of actioi^ as proceeding 
■ioo) in from yood or bad moUves : in which case the motives meant are 
or'^iimre such as are internal. The expression is for &om being an 
luociTea. accurate one ; and as it is apt to occur in the consideratioa of 
almost every kind of offence, it will be requisite to settle the 
precise meaning of it, and observe bow far it quadrates with the 
truth of things. 
.^iijaartof XII. "With respect to goodness and badness, as it is with 
iFive birth a everything else that is uol itself either pain or pleasure, eo is it 
»cu with motives. If they are good or bad, it is only on scconnt of 

their effects : good, on account of their tendency to produce 

I pleasure, or avert pain : bad, on account of their tendency to 
produce pain, or avert pleasure. Now the case is, that from ooe 
and the same motive, and from every kind of motive, may pro- 
ceed actions that ore good, others that are bad, and others that 



' Let a toin'e motive be ill-will : call it even malice, envy, cruelty ; it is 
still B kind of plaisure that is his motive: the pliuiHure he takes (it tbe 
thought of the [juD which he sees, or expects to see. his advcnory undergo. 
Kow even this wretvhed pleuoie, taken b; itselC is good : it may be bint ; 
't ma; be tthort : it must at any iste be impure : yet while it laata. and 

lefore any bad conwqueucea BiTtve, it is as guod as any other that is oat 

lore intense. Se« ch. Iv. [Valua], 
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are indifferent. This we shall proceed to shew with respect to 
all the different kinds of motives, as determined by the various 
kinds of pleasures and pains. 

Xlil. Sueh an analysis, useful as it is, will he found to be aDiffimii 
matter of no sillhll difficulty; owing, in great measure, to a cer-iutiien 
tain perversity of structure which prevails more or less through- lysia or 
out all languages. To speak of motives, as of anything else, 
one must call them by their natnes. But the misfortune is, that 
it is rare to meet with a motive of which the name eKpresses 
that and nothing more. Commonly along with the very name 
of the motive, is tacitly involved a proposition imputing to it 
a certain quality; a quality which, in many cases, will appear to 
include that very goodness or badness, concerning which we are 
here inquiriog whether, properly speaking, it be or be not im- 
putable to motives. To use the common phrase, in most cases, 
the name of the motive is a word wliich is employed either only 
in a good sense, or else only in a haH tense. Now, when a word 
is spoken of as being used in a good sense, all that is necessarily 
meant is this : that in conjunction with the idea of the object it 
is put to signify, it conveys an idea of affrahaiivn : that is, of 
a pleasure or satisfaction, entertained by the person who employs 
the term at the thoughts of such object. In like manner, when 
a word is spoken of as being used in a bad sense, all that 
is necessarily meant is this ; that, in conjunction with the 
idea of the object it is put to signify, it conveys an idea 
of disapprobation: that is, of a displeasure entertained by 
the person who employs the terra at the thoughts of such 
object. Now, the circumstance on which such approbation 
is grounded will, as naturally as any other, he the opinion of 
the goodness of the object in question, as above explained : 
:^iich, at least, it must be, upon the principle of utility : so, 
on the other hand, the circumstance on which any such dis- 
approbation is grounded, will, as naturally as any other, ho 
the opinion of the badness of tlie object ; such, at least, it 
must be, in as far as the principle of utility is taken for the 
Bfradard. 
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Now there are certain motives which, iinleBB in a few par- 
ticular cases, have scarcely any other name to he exprcBBcd 
by but Buch a word as is used ouly in a good sense. This is 
the case, for example, with the motives of piety and honour. 
The consequence of this is, that if, in speaking of such a motive, 
a man should have occasion to apply the epithet bad to any 
actions which he mentions as apt to result from it, he must 
appear to he guilty of a contradiction in terms. But the 
names of motives which have scarcely any other name to 
bo expressed hy, but such a word as is used only in a bad 
sense, are many more^ This is the case, for example, with the 
motives of lust and avarice. .Aud accordingly, if in speaking 
of any such motive, a man should have occasion to apply the 
epithets good or indifferent to any actions which he mentions as 
apt to result from it, he must here also appear to ba guilty of 
a similar contradiction ^. 

This perverse association of ideas cannot, it is evident, 1 
throw great difficulties in the way of the inquiry now before a 
Confining himself to the Janguage most in use, a man can scarce 
avoid running, in appearance, into perpetual contradictions. His 
propositions will appear, on the one hand, repugnant to truth; 
and on tJie other hand, adverse to utility. As paradoxes, t 
will escite contempt ; as mischievous paradoxes, indignatit 
For the truths he labours to convey, however important, i 
however salutary, his reader is never the better ; and he himself 
is much the worse. To obviate this inconvenience, completely, 
he has but this one unpleasant remedy ; to lay aside the old 
phraseology and invent a new one. Happy the man whow^ 

' For the reason, see chnp. xi. [Dispositions], par. xvii. note. ^| 

^ To this imperfeetjou of languHgo, rtud oothipg more, are to be attribnled, 
in gre^it meaaure, tLe violent clamnure that hive from time to time been 
raised Bgainst those ingeniouB moralists, who, travelling out of the beaten 
tract of speculation, have found more or less diffioultj in disentntigUng 
tliemselvea from the eliackles of ordinary liingUBge : sucb as Roohefonoanll, 
Mandeville And Uelvetiua. To the unsoiuidneas of their opiiuoua, and, 
with still greater injustice, to tbe corraptiun of their hearts, wtks often 
paCed, what was most cutiimonly owing either to a want of skill. Id 
of language on the part of tbe author, or a want of diaoenimeat, , 
DOW and then in some inatanoeB a want of probity, on tba part of the 
meiitator. 
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language is dutitile enough to permit him this resource. To 
palliate the inconvenience, where that method of ohriatiog it is 
impracticable, be haa nothing left for it but to enter into a long 
discnssioD, to state the whole matter at large, to confess, that 
for the sake of promoting the purposes, he has violated the 
eHtabliahed laws of language, and to throw himself upon the 
mercy of his readers'. 

§ 3, Catalogue nfm,otii!es corresponding to that of Pleasures 
and Pains. 

KTV. From the pleasures of the senses, considered in the Piijaical do- 
groEB, results the motive which, in a neutral sense, may be termedgpundmRto 
physical desire: in a bod sense; it is termed sensuality. Name sense in 
used in a good sense it has none. Of this, nothing can be deter- 
mined, till it be considered separately, with reference to the 
eeveral species of pleasures to which it corresponds. 

L XT. In iiarticular, then, to the pleasures of the taste or palate The motivs 

.,.,. ,. ., oorreapond- 

corresponds a motive, which id a neutral sense havinff received ing to the 

, . , , pleaaureaof 

no name that can serve to express it in all cases, can only be the psiaW. 
termed, by circumlocution, the love of the pleasures of the palate. 
In particular cases it is styled hunger : in others, thirst*. The 
lore of good cheer expreBses this motive, but seems to go beyond : 

^ Hap|iUy, lan^i^e 10 not alwaj? bo intractable, but tbat by making nBQ 
of two words iiisteod of one, a mini may avoid the incotivenience of fabri- 
caUng words that are abiolutelj new. Thus inetead of the word lust by 
putting together two woi'ds in oonunon use, he may frame th n tral ex 
preraion, sexual desire : instead of the word avarice, by put g tog ther 
two other words also in common uaB, he may frame the neutral zpreae on, 
pecuniary interest. Thin, accordingly, ia the course which I h taken 
Id these instances, indeed, even the conibiiiatlon ia net a 1 th nly 
nnvdty there is ctineiala in tba steady adherence to the on n tral e 
preasion, rejecting altogether the tenna, of which the import is mf t d by 
adv^ititioua and unsuitable ideas- 

In the catalogue of motives, corrasponding to the Bflvaral rt f pams 
and pleasures, I have ineerted such as have occuired to me I caon t 
pretend tn w.'urant it complete. To make sure of rendering t the nly 
way would be, to turn over the dictionary irom beginning to end an pera 
tion which, ia a view to perfection, would be necessary fi)r more purposes 
than this. See B. I. tit. [Deiamation], and Append, tit, [Compodtion]. 

' Hunger and tliirst, oonsidered in the light of motives, import not so 
much the desire of a particular kind of pleasure, as the desire of removing 
a podtive kind of pain. They do not extend to the desire of that kuxd, ol 
pleware which depeuits on the choice of fotMis and liquors. 
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f intimating, tbat tlie pleaEure is to be partaken of 
and involving a kind of Bympatby. In a bud Eeuee 
in Bome coses greediness, voraciousness, gluttonj ; 
principally when applied to children, lickeriaLuess. 
Eouie casee also be represented by the woi'd daintiness. Name 
used in a good sense it has Qone. i. A boy, who does not want 
forvictuals, steals a cake out of a pastry-cook's shop, and eats it. 
In this case his motive will be universally deemed a bad 
and if it be asked what it is, it may be answered, perhaps, licker* 
isbneas. 2. A boy buys a cake out of a pastry-cook's shop, 
eats it. In this case his motive can scarcely be looked upon 
either good or bad, unless bis master should be out of humour 
witb hini ; and then perhaps he may call it lickerishness, as 
before. In both cases, however, his motive is the same. It la 
neither more nor less tban the motive corresponding to tiw 
(j^ pleasures of the palate ^. ■ M 

HenaldB- XVI. To the pleasures of the sexual sense coireaponda iHa^ 
ipiidiiiK to motive which, iu a neutral BcnE«, may be termed sexual desire. 
ottie •eiuui In a bad sense, it is spoken of under the name of lasciviousness, 
and a variety of other names of reprobation. Name used in a 
good sense it has none '. 

I. A man ravishes a virgin. In this case the motive is,^tli>V 
out scruple, termed by the name of lust, lasciviousnesB, and w| 
forth ; and is universally looked u[K»n as a bad one. 2, The 
same man, at another time, exercises the Fights of marriage with 
his wife. In this case the motive is accounted, perhaps, a good 
one, or at least indifferent : and here people would scrapie to 
call it by any of those names. In both cases, however, the 

' It will notljc worth nhile, in every case, tu give nn inatance in which 
the action may be iiiJiffereiit : if good ae well oa bad aotiuiiB may result 
&um the Haiue motive, it is eaiiy to conceive, tlint alBo may be inclifierent. 

* Love indeed includes BometimSB this idea : but then it can never 
Muwer the purpoBe of exhibiting it eeparateiy : niuce there are three 
motivea, at lcB«t, that may all of tbem be included in it, besides thie : th« 
love of beauty eorrespondiug to the pleaaures of the eye, add the motives 
ourrKHpandiag to t^oae of amity and Mnevolenue. We apeiik of the love of 
children, of the love of parente. of the love of God. These pioua u»ea pro- 
tect the appellation, and preserve it from the ig[Dominy poured forth opoa 
iti profaae OBeociaXes. Even sensual love would not answer the purpOM) 
alace tbat would include the love of baa.ul^. "^ 
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motive may be precisely the Barae. In botli caees it may ba 
neither more nor leea than sexual desire. 

XVII. To the pleasures of curiosity coireaponds the motive Onriodlj. 
known by the same name : and which may be otherwise called aponciiiiji 
the love of novelty, or the love of experiment; and, on parti- aurea nt 
cular occaEiona, sport, and Bometimes play. 

I. A boy, in order to divert himself, reads an improving book : 
the motive is accounted, perhaps, & good one : at any rate not a 
bad one. a. He sets his top a spinning : the motive is deemed, 
at any rate, not a bad one. 3. He sets loose a mad an among 
a crowd ; his motive is now, perhaps, termed an abominable one. 
Yet in all three cases the motive may he the very same ; it may 
be neither more nor less than curiosity. 
1, XVIII. As to the other pleasures of sense they are of too None to 

, . , , . , . . pleaBiufea of 

little consequence to have given any separate denominations toseiue. 
the corresponding motives. 

XIX. To the pleasHrea of wealth corresponds the swi; of motive Pecunimty 
which, m a neutral sense, may be termed pecnmary interest ; inthspiear 
a bad sense, it is termed, in some cases, avarice, covetousness, wuaKh. 
rapacity, or lucre; in other cases, niggardliness ; in a good sense, 
but only in particular eases, economy and frugality ; and in some 
cases the word iuJustry may be applied to it ; in a sense nearly 
indifferent, but rather bad than otherwise, it is styled, though 
only ia particular eases, paiBimony, 

I. For money you gratify a man's hatred, by putting his 
adversary to death, a. For money you plough his field for 
him. — In the first case your motive is termed lucre, and is ac- 
counted corrupt and abominable : and in the second, for want 
of a proper appellation, it ia styled industry ; and is looked upon 
as innocent at least, if not meritorious. Tet the motive is in 
both cases precisely the same : it ie neither more nor less than 
pecuniary interest. 
X XX. The pleasures of skill are neither distinct enough, nor of Soiw lo 
consequence enough, to have given any name to the corresponding akiU. 
motive. 

XXL To the pleasures of amity corresjiouda a molwt "«\L\'J\:i,l'ii'a»'^ 
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«n™ of iQ a neutral sense, may be termed the desire of ingratiating o: 
desire of Self. In a bad sense it is in certain cases styled servility ; in a 
one'i BuiE good Sense it has no name that is peculiar to it ; in the c 

which it has been looked oD with a iavourable eye, it has seldom 
been distinguished from the motive of sympathy or benevoleuce, 

I with which, in Euch cases, it is commonly associated. 

I. To acquire the affections of a woman before marriage, to 
preserve them afterwards, you do every thing, that is consistent 
with other duties, to make her happy : in this case your motive 
ia looked upon as laudable, though there is no name for it. 2. 
For the same purpose, you poison a woman with whom she is at 
enmity : in this case your motive is looked upon aa abominable, 
though still there is no name for it. 3. To acquire or preserve 
the favour of a man who is richer or more powerful than your- 
self, yon make yourself subservient to his pleasures. Let them 
even be lawful pleasures, if people choose to attribute your be- 
haviour to this motive, you will not get them to find any other 
name for it than servility, Tet in all three cases the motive is 
the same : it is neither more nor leas than the desire of iugn- 
^ tiating yourself. 
To Hie viof XXII. To the pleasures of the moral sanction, or, as they may 
Kood nflme, otherwise he called, the pleasures of a good name, corresponds a 
reputation, motive which, in a neutral scuse, has scarcely yet obtained any 

I adequate appellative. It may he styled, the love of reputation. 
It is nearly related to the motive lust preceding : being neither 
more nor less than the desire of ingratiating one's self with, or, 
as in this case we should rather say, of recommending one's self 
to, the world at large. In a good sense, it is termed honour, or 
the sense of honour : or rather, the word honour is introduced 
somehow or other upon the occasion of its being brought to view: 
for in strictness the word honour is put rather to signify that 
imaginary object, which a man is spoken of as possessing upon 
the occasion of his obtaining a conspicuous share of the pleasures 
that are in question. In particular cases, it is styled the love of 
glory. In a bad sense, it is styled, in sorae cases, false honour ; 
ia otbere, pride ; in others, vanity. In a sense not decidedljr 
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bad, but mtJier bad than otherwise, ambition. In an indifferent 
sense, in some cases, the love of fame ; in others, tlie senae of 
shame. And, aa the pleasures belonging to the moral sanction 
run undiBtiuguiehably into the pains derived from the same 
Bource ', it may also be styled, in some cases, the fear of dis- 
honour, the fear of disgrace, the fear of infamy, the fear of 
tgDominy, or the fear of shame. 

I. You have received an affront from ft man ; according to the 
custom of the country, ia order, on the one hand, to save your- 
self from the shame of being thought to bear it patiently ' ; on 

' See Chnp. -n. [Pleaauree and Painal, par. iriv. nota. 

' A aian'a bearing aa atfront patiently, that is. witliout taking this 
method of doing what is caJled wiping it ofF, is thuugLt to impi>rt one or 
other of two things : either that be does not posseaa tiiat eenaibility to the 
pleasures and pains of the moral annction, which, in order to render himself 
a respectable member of society, a man ought to poBseEu : or, that he di>ea 
not poBsees courage enough to stake his life for the chance of graCifjiui^ 
that rasentment which a proper sense of the ralue of those pleaauraa and 
those pains it is thought woald not fail to inspire. True it is, that there 
are diverii other motives, by any of which the same conduct might equally 
be produced : the motives correipouding to Cbe religious sanction, and the 
motives that come under the head of benevoleuee. Piety towards God, the 
practice in cjuestlou b^ng generally looked upon as repugnant to the dic- 
tates of the religious sanction : sympathy for your antagonist himself, whose 
life vould be put to hazard at the same time with your own ; sympathy 
for his connexions ; the persons who are dependent on him in llie way of 
siipport, or connected with him in the way of sympathy : sympathy !ot 
your own connexions ; and even sympathy for the public, In cases where 
the "inn ia such that Uie public appears to have a material interest in hia 
life. But in comparison witli the love of life, the influence of the religious 
sancUon is known to be in general but weak : especially among people of 
those classes who are here in question ; a sure proof of which is the prer^ 
lence of this very custom. Where it is ho strong as to preponderate, it is so 
rare, that, perhaps, it gives a man a place in the calendar: and, at any 
r»te, eiaits him to the rank of martyr. Moreover, the instances in which 
either private benevolence or public spirit predominate over the love of life, 
will also naturally be but rare : and, owing to the general propensity to 
detraction, it will also he much rarer for Uiem to be thought to do so. 
Now, when three or more motivee, any one of tham capable of producing n 
given mode of condnct. apply at once, that whiofa appears t« be the most 
poweifal, ia that which will of course be deemed to have actually done the 
nod.' and. as the hnlli of mankind, on thin as on oUier occasions, are dia- 
poeed to decide peremptorily upon "uperfieial estimates, it will genernlly be 
looked upon as having dona the whole. 

The consequence is, that when a man of a. certwn rank forbears to lake 
this chance of revenging an affront, hia conduct will, by mout people, be 
imputed to the love A life : which, when it predominatea over the luve of 
reputation, is, by a not nnsalotary assoclalion of ideas, atigmatJwl'N\0:i.\^ 
reproachful name of cowardice. 
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the othar hand, to obtain the reputation of courage ; yon chal- 
leu{^ him to fight with mortal weapons. la this case your 
uiotire will hy some people be accounted laudable, and styled 
honour : by others it will be accounted blameable, and these, if 
they call it honour, will prefix an epithet of improbation to it, 
ami call it false honour. ». In order to obtain a post of rank 
and dignity, and thereby to increase the respects paid you by 
the public, you bribe the electors who are to confer it, or the 
Jwdjje before whom the title to it la in dispute. In this case 
your motive is commonly accounted corrupt and abominable, and 
ia styled, perhaps, by some such name as dishonest or corrupt 
ambition, as there is no single name for it 3. In order to 
obtain the good-will of the public, yon bestow a large stun in 
works of privatei charity or pnblic utility. In this case people 
will be apt not to agree about your motive. Your enemies will 
put a bad colour upon it, and call it ostentation : your friends, 
to save you from this reproach, will choose to impute your con- 
duct not to this motive but to some other : such as that of 
charity (the denomination in this case given to private sym- 
pathy) or that of public spirit, 4. A king, for the sake of 
gaining the admiration annexed to the name of conqueror (we 
will suppose power and resentment out of the question) engages 
his kingdom in a bloody war. His motive, by the multitude 
(whose sympathy for millions is easily overborne by the pleasure 
which their imagination finds in gaping at any novelty they 
observe in the conduct of a single person) is deemed an ad- 
mirable one. Men of feeling and reflection, who disapprove of 
the dominion exercised by this motive on this occasion, without 
always perceiving that it is the same motive which in other in- 
stances meets with their approbation, deem it an abominable 
one; and because the multitude, who are the manufacturers of 
, have not given them a simple name to call it by, they 
will call it by some such compound name as the love of false 
glory or false ambition. Yet in all four cases the motive is the 
i neither more nor less than the love of reputation. 
XMW. To the pleaeores of power corresponds the motive 
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whict, in a neutral Benee, may bo termed the love of power. snrBs of 
People, who are out of humour with it Bometiraee, caU it the luat love of 
of power. In a good senEe, it is ecarcely provided with a name. 
In certain cases this motive, as well as the love of reputation, 
are confounded under the same name, amhition. This is not to 
be wondered at, conaidering the intimate connexion there Ja be- 
tween the two motives in many cases : since it commonly hap- 
pens, that the eame object which affords the one sort of pleasure, 
affords the otlier sort at the same time : for instance, offices, 
which are at once posts of honour and places of trust : and since 
at any rate reputation is the road to power. 

t. If, in order to gain a place iu administration, you poison 
the man who occupies it. 2. If, in the same view, you propose 
a salutary plan for the advancement of the public welfare ; your 
motive is in both citses the same. Yet in the first case it is ac- I 

counted criminal and abominable : in the Becond case allowable, 
and even laudable. 
PlI XXIT. To the pleasures as well as to the pains of the re- The motive 
li^ons sanction corresponds a motive which has, strictly speak- tiie reiigiouB 
ing, no perfectly neutral name applicable to all cases, unless the 
word religion be admitted in this character; though the word 
religion, strictly speaking, seems to mean not so much the mo- 
tive itself, as a kind of fictitious personage, by whom the motive 
is supposed to be created, or an assemblage of acts, supposed to 
be dictated by that personage : nor does it seem to be completely 
settled into a neutral sense. In the same sense it is also, in 
some cases, styled religious zeal : in other cases, the fear of Qod. 
The love of God, though commonly contrasted with the fear of 
God, does not come strictly under this head. It coincides 
properly with a motive of a different denomination ; viz. a kind 
of sympathy or good-will, which has the Deity for its object. 
In a good sense, it is Ptyled devotion, piety, and pious zeal. In 
a bad sense, it is styled, in some cases, superstition, or super- 
stitious zeal : in other cases, fanaticism, or fanatic zeal : in a 
sense not decidedly bad, because not appropriated to this motive, 
enthusiasm, or enthusiastic zeal. 
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r. In order to obtain the favour of the Supreme Being, a man 
assassinates Hb lawful soTereign. In thiB case the motive is now ■ 
almost aniversaUj looked upon as abominable, and is teruied 
fanaticism : formerly it was by great numbers accounted laud- 
able, and was by them called pious zeal. 2. In the same view, 
a man laahes himself witJi thongs. In this case, in yonder house, 
the motive is accounted laudable, and is called pious zeal : in the 
next house it is deemed contemptible, and called superstitioo. 
3. In the same view, a man eat8 a piece of bread (or at least 
what to external appearance is a piece of bread) with certain 
ceremonies. In this case, in yonder house, his motive is looked 
upon as laudable, and is styled piety and devotion ; in the nest 
bouse it is deemed abominable, and styled superstition, as be- 
fore; perhaps even it is absurdly styled impiety. 4. In the same 
view, a man holds a cow by the tail while he is dying. On the 
Thames the motive would in this case be deemed contemptible, 
and called superstition. On the Gauges it is deemed meritorious, 
and called piety. 5. In the same view, a man bestows a large 
sum in works of charity, or public utility. In this case the 
motive is styled laudable, by those at least to whom' the works 
_ in question appear to come under this description : and by these 

^^H at least it would be styled piety. Yet in all these cases the 

H^B motive is precisely the same ; it is neither more nor less than 

"' ,^, the motive belonging to the religious sanction'. 

Good.wiii. XXV. To the pleasures of sympathy corresponds the motive 

plouuresof which, in a neutral sense, is termed good-will. The word Bym- 

vmi»iby. p^jj^j j,)^y jg^ ]^ ^^g^ ^^ jjjjg occasion : though the sense of 

it seems to be rather more extensive. In a good sense, it is 

styled benevolence : and in certain cases, philanthropy ; and, in 

a figurative way, brotherly love ; in others, humanity; in others, 

' I am avare, or at least I hope, that people in geaeral, HhuQ the; am 
tbe uiatter tbus seated, will bo lesdy to ackiiowleilge. that tlie motive in 
theee cnaes, whatever be the tenitency of the acts wMch It produces, is not 
a bad one ; but this will not render it tbe lees true, that hillierto, iu popu- 
lar diiooQtM it has been comnion for men to speak ot acts, which they 
could not but acknowledge to have originated from this eounie, ae proceed- 
ini; from a bad motive. The same oUerrattoa will appl/ to nuuty of the 
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charity ; in others, pity and compassion ; in others, mercy ; in 
others, gratitude ; in others, tenderness ; in others, patriotism ; 
in others, public spirit. Love is also employed in this as in so 
many other senses. In a bad sense, it has no name applicable 
to it in all cases: in particular cases it is styled partiality. 
The word zeal, with certain epithets prefixed to it, might also be 
employed sometimes on this occasion, though the sense of it be 
more extensive ; applying sometimes to ill as well as to good 
will. It is thus we speak of party zeal, national zeal, and 
public zeal. The word attachment is also used with the like 
epithets: we also say family-attachment. The French ex- 
pression, esprit de corps, for which as yet there seems to be 
scarcely any name in English, might be rendered, in some cases, 
though rather inadequately, by the terms corporation spirit, 
corporation attachment, or corporation zeal. 

I. A man who has set a town on fire is apprehended and 
committed : out of regard or compassion for him, you help him 
to break prison. In this case the generality of people will pro- 
bably scarcely know whether to condemn your motive or to 
applaud it : those who condemn your conduct, will be disposed 
rather to impute it to some other motive : if they style it benevo- 
lence or compassion, they will be for prefixing an epithet, and 
calling it false benevolence or false compassion ^. 2. The man is 
taken again, and is put upon his trial : to save him you swear 
falsely in his favour. People, who would not call your motive a 
bad one before, will perhaps call it so now. 3. A man is at law 
with you about an estate : he has no right to it : the judge 
knows this, yet, having an esteem or a£Pection for your adversary, 

^ Among the Greeks, perhaps the motive, and the conduct it gave birth 
to, would, in such a case, have been rather approved than disapproved of. 
It seems to have been deemed an act of heroism on the part of Hercules, 
to have delivered his friend Theseus from hell : though divine justice, 
whi(^ held him there, should naturally have been regarded as being at 
least npon a footing with human justice. But to divine justice, even wheli 
admowledged under that character, the respect paid at that time of day 
dooi not seem to have been very profound, or well-settled : at present, the 
respect paid toit is profound and settled enough, though the name of it is 
bat too often applied to dictates which could have had no other origin. th»A. 
the woiEBt sort of human caprice. 
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itdjndgeB it to bim. In this case the motive is by every body 
deemed abominable, and is termed injustice and partinlity. 
4. You detect a stateamaD in receiving bribes : out of regard to 
the public interest, you give information of it, and prosecute 
him. In this caae, by all who acknowledge your conduct to have 
originated from this motive, your motive will be deemed a laud- 
able one, and styled public spirit. But his friends and adherents 
will not choose to account for your conduct in any such manner; 
tjiey will ratber attribute it to party enmity. 5. You find a man 
on the point of starving : you relieve him ; and save hia life. In 
this case your motive will by every body be accounted laudable, 
and it will be termed compaasion, pity, charity, benevolence. Yet 
in all these cases the motive is the same : it is neither more hq^J 
-^ less than the motive of good-will. ^M 

lu-wiD.ac. XXTI. To the pleasures of malevolence, or antipathy, corr«^!] 
BiireaaTaa- spends the motive which, in a neutral sense, is terued antipathy 
or displeasure : and, in particular oases, dislike, aversion, abhor- 
rence, and indignation : in a neutral sense, or perhaps a sense 
1 leaning a little to the bad side, ill-will : and, in particular cases, 
anger, wrath, and enmity. In a bad sense it is styled, in difierent 
cases, wrath, spleen, ill-humour, hatred, malice, rancour, rage, 
fury, cruelty, tyranny, envy, jealousy, revenge, misanthropy, and 
by other names, which it is hardly worth while to endeavour t« 
collect '. Like good-will, it is used with epithets expressive of 
the persons who are the objects of the affection. Hence wa hear 
of party enmity, party rage, and ao forth. In a good sense there 
seems to be no single name for it. In compound expressions it 
may be spoken o( in such a sense, by epithets, such aajust and 
lawlahle, prefixed to words that are used in a neutral or nearly 
neutral eense, 
I. Yourobaman: he prosecutes yon, and gets you punished: 
i 



' Here, an eleewhere, it ma; be obeerred. tbot tbe wuie n-orda which sre 
inUoned aa nftmea of motiveB, are aiso many uf them naniefl of paanona. 
appetitee, and affectinns : fictitiouij entltjea. which are framed onlj b; con- 
Biderii^ pleHBurea or pains in some particuliu- point of view. Some of them 
are aJso names of moral qnalitiee. Thin branch of nomenclature lu remaA- 
ably entaniried : to unravel it completely would take up a whole volnms; 
~ >t a tjliable of which would beloDg properly to the preaeat di 
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out of resentment jou eet upon hira, and hang him with your 
own hands. In this case your motive will universally he deemed 
detestable, and will he called malice, cruelty, revenge, and bo 
forth. B. A man haa stolen a little money from you ; out of 
resentment you prosecute hira, and get him hanged by course of 
law. In this case people will probably be a little divided in 
their opinions about your motive : your friends will deem it a 
laudable one, and call it a just or laudable resentment : your 
enemies will perhaps be disposed to deem it blameable, and call 
it cruelty, malice, revenge, and so forth : to obviate which, your 
friends will try perhaps to change the motive, and call it public 
spirit. 3. A man has murdered your father : out of resentment 
you prosecute him, and get him put to death in course of law. 
In this case your motive will be univerEally deemed a laudable 
one, and styled, as before, a just or laudable resentment : and 
your friends, in order to bring forward the more amiable prin- 
ciple from which the malevolent one, which was your immediate 
motive, took its rise, will be for keeping the latter out of sight, 
speaking of the former only, under some such name as filial 
piety. Yet in all these cases the motive is the same : it is 
neither more nor less than the motive of ill-will. 

XXVII, To the several sorts of pains, or at least to all such Seif-prBMr- 
of them as are conceived to subsist in an intense degree, and to the «eyei»J 
death, which, as far as we can perceive, is the termination of all pi' 
the pleasures, as well as all the pains we are acquainted with, 
corresponds the motive, which in a neutral sense is styled, in 
general, self-preservation : the desire of preserving one's self from 
the pain or evil in question. Now in many instances the desire 
of pleasure, and the sense uf pain, run into one another undia- 
tinguishably. Self-preservation, therefore, where the degree of 
the pain which it corresponds to is hut slight will scarcely be 
distinguishable, by any precise line, from the motives 
aponding to the several sorts of pleasures. Thus in the ■ 
the pains of hunger and thirst : physical want will in many 
be scarcely distinguishable from physical desire. In some 
^^a B^-led, still in a neutral sense, self-defence. Bet'Beaa ^.W 
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urcB and the pains of the moral and religious Banctions, 
sonsequently of the motives that correspond to them, as 
likewise between the pleasures of omitj, and the paine of enmity, 
this want of boundaries has already been taken notice of '. The 
case is the tame between the pleasures of wealth, and the pains 
of privation correapondiog to those pleasures. There are many 
cases, therefore, in which it will be difficult to distinguish the 
motive of self-preservation from pecuniary interest, from the 
desire of ingratiating one's self, firom the love of reputation, and 
from religious hope ; in which cases, those more specific and 
explicit names will naturally be preferred to this general and 
inexplicit one. There are also a multitude of compound 
names, which either are already in use, or might he devised, to 
distinguish the specific branches of the motive of self-preserva- 
tion from those several motives of a pleasurable origin : such as 
the fear of poverty, the fear of losing such or such a man's 
regard, the fear of shame, and the fear of God. Moreover, to 
the evO of death corresponds, in a neutral sense, the love of 
Hfe ; in a bad sense, cowardice : which corresponds also to the 
pains of the senses, at least when considered as subsisting in an 
acute degree. There seems to be no name for the love of life 
that has a good sense ; unless it be the v^ue and general naiM.K 
of prudence. I 

I. To save yourself from being hanged, pilloried, imprisoned 
or fined, you poison the only person who can give evidence 
against you. In this case your motive will universally be styled 
abominahle : but as the term self-preservation has no bad sense, 
people will not care to make this use of it : they will be «^ 
rather to change the motive, and call it malice, a. A woman, 
having been .iust delivered of an illegitimate child, in order to 
save herself from shame, destroys the child, or abandons it. In 
this case, also, people will caU the motive a bad one, and, not 
earing to speak of it under a neutral name, they will he apt to 
change the motive, and call it by some such name as crueltf. 
3. To save the expense of a halfpenny, you suffer a man, whom 
' See ch. V. [Pieaioiea and Paina], pur. i 
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yoo conld preserve Bt that wtpenee, to perish with waat, before 
yonr eyes. In this case your motive will be universally deemed 
an abominable one ; and, to avoid callijig it by so indulgent a 
name as self-preBervation, people will be apt to call it avarice 
and niggardlioeaa, witb which indeed in this case it indistin- 
guishably coincides: for the sake of finding 0, more reproachful 
appellation, they will be apt likewise to change the motive, and 
term it cruelty. 4. To put an end to the pain of hunger, you 
Bt^al a loaf of bread. In thia case your motive will scarcely, 
perhaps, he deemed a very bad one ; and d to sprees 

more indulgence for it, people will be apt t fi d a t onger 
name for it than eelf-preservation, terming t n y 5' To 

save yourself from drowning, you beat off n n t man who 
bas got hold of the same plank. In this ca y m t will 
in general be deemed neither good nor bad d t will b t rmed 
self-preservation, or necessity, or the love of life. 6. To save 
your life from a gang of robbers, you kill them in the conflict. 
In this case the motive may, perhaps, be deemed rather laudable 
than otherwise, and, besides self-preservation, is styled also self- 
defence. 7. A soldier is sent out upon a party against a weaker 
party of the enemy : before he gets up with them, to save bis 
life, he runs away. In thia case the motive will universaUy be 
deemed a contemptible one, and will be called cowardice. Yet 
in all these various cases, the motive is still the Eame. It ta 
^ neither more nor less than self-preservation. 

XXVIII. In particular, to the pains of exertion corresponds Ti 
the motive, which, in a neutral sense, may be termed the love th 
of ease, or by a longer circumlocution, the desire of avoiding 
trouble. In a had senae, it is termed indolence'. It seems to 
have no name that carries with it a good senae. 

I. To save the troable of taking care of it, a parent leaves his 
child to perish. In this case the motive will be deemed an 
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^^H abominable one, and, becaase indolence will Beem too mild a 

^^H name for it, the motive mil, perhaps, be cbanged, and spoken 

^^H of under some £uc1i term as cniBltj. 2. To save yourself fi'om 

^^H an Ulegal alavei'y, you make your escape. In this case the 

^^H motive will be deemed certainly not a bad one : and, becan^e 

^^H indolence, or even the love of ease, will be thought too unfa- 

^^H Tourable a name for it, it will, perhaps, be styled the love of 

^^H liberty. 3. A mechanic, in order to save his labour, makes an 

^^H improvement in his machinery. In this caae, people will look 

^^H upon his motive as a good one ; and finding no name for it that 

^^H carries a good sense, they will be disposed to keep the motiTB 

^^H out of sight : they will speak rather of his ingenuity, than of 

^^H the motive which was the means of his manifesting that quality. 

^^H Yet in all the? e cases the motive is the same : it is neither mere 

^^ nor less than the love of ease. 

Motives cttQ XXIX. It appears then that there is no such thing as any 
with refer- HOrt of motive which is a bad one in itself: nor, consequently, 
moat fro- any such thing as a sort of motive, which in itself is exclusively 
pieiimi of a good one. And as to their efiects, it appears too that these 
are sometimes bad, at other times either indifferent or good: 

tand this appears to be the case with every sort of motive. If 
any sort of motive then m either good or bdd on Ike score of its 
effects, this is tiie case oniy ofi indiindual oecations, and loith in- 
dividual motives; and this is the case with one sort of motive 
as well as with another. If amy sort qf motive then can, in con- 
sideration of its effects, he termed with any propriety a bad one, 
it can only be with reference to the balance of all the effects it 
may have had of both kinds within a given period, that is, of 
its most usual tendency. 
Hour it 18 XXX. What then? (it will be said) are not lust, cruelty, 

tivBs, such avarice, bad motives 1 Is there so much as any one individual 
riw. *o, lire occasion, in which motives like these can be otherwise than bad ! 
buL No, certainly ; and yet the proposition, that there is no one 

I sort of motive but what will on many occasions be a good one, 

is nevertheless true. The fact is, that these are names which, if 
properly applied, are never a^i^Ued but in the cases where t 
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motives they Bignify happen to be bad. The namea of theBC 
molivea, considered apart from their effects, are sexual desire, 
displeasure, and pecuniary interest. To sexual desire, when the 
effects of it are looked upon aa bad, is given the name of lust. 
Now luBt is always a bad motive. Why 1 Because if the case 
\t& Much, that the effects of the motive are not bad, it does not 
go, or at least ought not to _go, by the name of lust. The case 
is, then, that when I say, ' Lust is a bad motive,' it is a propo- 
sition that merely concema the import of the word lust ; and 
which would be false if transferred to the other word used for 
the same motive, sexual desire. Hence we see the emptiness of 
aU those rhapsodies of common-place morality, which consist iii 
the taking of such namea as lust, cruelty, and avarice, and 
branding them with marks of reprobation : applied to the thing, 
they are false ; applied to the name, they are true indeed, but 
nugatory. Would you do a real service to mauk nd ho v tliem 
the cases in which sesual desire merits tl name of lu t ; dis- 
pleasure, that of cruelty ; and pecuniary nt t that of avarice. 

XXXI, If it wei-e necessary to apply u 1 d n m nations as Under tht 
good, bad, and indifferent to motives, th y m ght be lassed in atriccions. 
the following manner, in consideration of th n t frequent com- be diatin- 
plexion of their effects. In the class of good motives might beijood, bad. 
placed the articles of, i, Good-wilL 2. Love of reputation. Mentor' 
3. Desire of amity. And, 4. Eeligion. In the class of bad 
motives, 5. Displeasore. In the class of neutral or indifferent 
motives, 6. PLyaical decire. 7. Pecuniary interest. 8. Love 

of power. 9. Self-preservation; as including the fear of the 
[Mkins of the senses, the love of ease, and the love of life. 

XXXII. This method of arrangement, however, cannot butloconvm 
be imperfect; and the nomenclature belonging to it is in danger d 
of being fallacious. For by what method of investigation can a 
man be assured, that with regard to the motives ranked under 
the name of good, the good effects they have had; from the be- 
ginning of the world, have, in each of the four species com- 
prised under this name, been superior to the bad 1 still more 
difficulty would a man find in assuring himself, that ^itU te'j,iHi. 
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^^H to tlioBe which are ranked under the name of neutral o 

^^H ierent, the effects they have had have exactly balaoced e 

^^H other, the value of the good being neither greater nor less than™ 

^^B that of the bad. It is to be considered, that the interests of the 

^^H pereon himself can no more be left out of the estimate, than 

^^H those of the rest of the community. For what would become of 

^^H the species, if it were not for the motives of hunger and thirst, 

^^H sexual desire, the fear of pain, and the love of life 1 Nor in the 

^^H actual constitution of humiiu nature is the motive of displeasure 

^^H less necessary, perhaps, than auy of the others : although a 

^^V system, in which the business of life miglit be carried on without 

^^^ it, might possibly be conceived. It seems, therefore, that tb^n 

could scarcely, without great danger of mistakes, be distil 
guished in this manner even with reference to each other. 
Itiionlyln XXXHI. The only way, it should seem, in which a motive 
inatimcos can With safety and propriety be styled good or bad, is with 
mnbBjjood reference to its effects in each indiviilual instance; and princi- 
pally from the intention it g^ves birth to ; from which arise, as 
will be shown hereafter, the most material part of its effects. 
A motive is good, when the intention it gives birth to is a good 

tone ; bad, when the intention is a bad one : and an intention is 
good or bad, according to the material consequences that are the 
objects of it. 80 far is it from the goodness of the intention's 
being to be known only from the species of the motive. But 
from one and the same motive, aa we have seen, may result in- 
tentions of every sort of complexion whatsoever. This circum' 
stance, therefore, can afford no clue for the arrangement of tba 
several sorts of motives. ^m 

Motivesdis- XXXIV. A more commodious method, therefore, it ehouldl 
iiitoaocioi, seem, would be to distribute them according to the influentw 
nriii self- which they appear to have on the interests of the other members 
of the community, laying those of the party himself out of the 

I question : to wit, according to the tendency which they appear to 
have to unite, or disunite, his interests and theirs. On this plan 
they may be distinguished into social, dissocial, and seif-regard- 
ing. In tie social clasB may be reckoned, \. Good-will. 3. Loya 
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of reputation, 3, Desire of amity. 4. Religion. In the dis- 
social may be placed, 5. Displeasure. In the self-regarding 
class, 6. Physical desire. 7, Pecuniary interest. 8. Love of 
power. .9. Self-preBervation ; aa including the fear of the pains 
of the eenses, the love of ease, and the iove of life. 

XXXV. With resnect to the motives that have beeu termed —social, 

• into pure»^ 

eocia], if any farther distinction should be of use, to that of s™*!. "na 
good-wiil aione may be applied the epithet of pvreli/soeial ; 
while the love of reputation, the desire of amity, and the motive 
of religion, may together be comprised under the division of 
imti-social ; the social tendency being much more constant and 
unequivocal in the former than in any of the three latter. 
Indeed these last, social as they may be termed, are self-regard- 
ing at the same time '. 

§ 4, Order of ^re-eminmice among motvoes. 

XXXVI. Of all these sorts of motives, good-will ia that ofThedictat. 
which the dictates', taken in a general view, are surest of coin- are tha 
ciding with those of the principle of utility. For the dictates e oinciding 
of util ity are neither more nor less than the dictates of the mo at of ntiutj, 
gc tensive'and enl Tgh^cncd (tliat is inflhadrigfA*) benevnlencc. 

The dictates of the other motives may be conformable to those 
of utility, or repugnant, as it may happen. 

XXXVII. In this, however, it is taken for granted, that in Yetdonot 
the case in question the dictates of benevolence are not contra- 
dicted by those of a more extensive, that is enlarged, benevo- 
lence. Now when the dictates of benevolence, as respecting the 
interests of a certain set of persons, are repugnant to the dictates 

* 'Religion,' w.ys the pioas Addiaon, aomewhere in the Spectator, 'ia the 
highest apeciBB of aelf-lovs.' 

* When a man is 8ii]ppnaed to be prompted by any motive to engftgn, or Ljw! and disi 
not to engage, in lucb or suuli an actiim, it ma; be of use, for tbe DODve- ^'^^^^ 
ntence of disoourse, to apeak of auch motive aa giving birtb to an imaginary ■=°t"'t» 
kind of 'aw or diriate, injoining him to engage, or nut to engage, in it '. 

» See ch. iv. [Value], anil oh. vi. [Sanubilitj], par. 

* See oh. ix. LCoDsciou "■ 



I 



loreatrepu 



lai Of Motives. 

of the Batiie motive, as respecting the more importaut' iuteres 
of another set of persons, the formKr dictates, it is evident, 1 
repealed, as it were, by the Iatt«r : and a maa, were t 
governed by the former, could scarcely, with propriety, be a 
to be governed by the dictates of benevolence. On this aceoui 
were the motives on hoth sides eure to be alike present to 4 
man's mind, the case of such & repugnancy would hardly \ 
worth distinguishing, since the partial benevolence might l 
considered as swallowed op in the more extensive : if the former. I 
prevailed, and governed the action, it must he considered as not 
owing its birth to benevolence, but to some other motive : if the 
latter prevailed, the former might be considered as having no 
effect But the case is, that a partial benevolence may govern 
the action, without entering into any direct competition with 
the more extensive benevolence, which would forbid it ; because 
the interests of the less numerous assembluge of persons may be 
present to a nian's mind, st a time whea thote of tbe more 
nomeroua are either not present, or, if present, make no impres- 
sion. It is in this way that the dictates of this motive may be 
repugnant to utility, yet still be the dictates of benevolence. 
What makes those of private benevolence conformable upon the 
whole to the principle of utility, is, that in general they stand 
unopposed by those of public : if they are repugnant to them, it 
i only by accident, "What makes tbera tlie more conformable, 
i, tliat in a civilized society, in most of the cases in which they 
would of themselves be apt to run counter to those of pubhc 
benevolence, they find themselvea opposed by stronger motires 
of the self-regarding class, which are played off against them by 
the laws ; and that it is only in cases where they stand unop- 
posed by the other more salutary dictates, that tliey are left free. 
An act of injustice or cruelty, committed by a man for the sake 
of his father or Ills son, is punished, and with reason, as much 
as if it were committed for his own. 

XXXVIII. After good-will, the motive of which the dictates 

seem to have the nest best chance for coinciding with those of 

' Or valuable. See ch. iv. [Tiilue]. 
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utility, is that of the love of reputation. There is tut one cir- 
cnmstance irhich preventa the dictates of this motive from coin- 
ciding in uU cusea with those of the former. This is, that men 
in their likings and dishking^, in the dispositions they manifest 
to annex to any mode of conduct their approbation or their dis- 
approbation, and in consequence to the person ivho appears to 
practise it, their good or their ill will, do not govern theuiaelveg 
exclusively hy the principle of ntUity. Sometimes it is the 
principle of asceticism they are guided by : sometimea the prin- 
ciple of sympathy and antipathy. There is another circumstance, 
which diminishes, not their conformity to the principle of utility, 
hut only their efficacy in comparison with tl)e dictates of the 
motive of benevolence. The dictates of this motive will operate 
as strwigly in secret as in public : whether it appears likelj- that 
the conduct which they recommend will he known or not : 
those of the love of reputation will coincide with those of bene- 
volence only in proportion as a man's conduct seema likely to 
be known. This circumstance, however, does not make so much 
difference as at first sight might appear. Acta, in proportion 
as they are material, are apt to become known ' : and in point 
of reputation, the slightest suspicion often serves for proof. 
Besides, if an act be a disreputable one, it is not any assurance 
a man can have of the secrecy of tlie particular act in question, 
that will of course surmount the objections he may have against 
engaging in it. Though the act in question should remain 
secret, it will go towards forming a habit, which may give birth 
to other acts, that may not meet with the same good fortune. 
There is no human being, perhaps, who is at years of discretion, 
on whom considerations of this sort have not some weight : and 
they have the more weight upon a man, in proportioo to the 
strength of iiis intellectual poweis, and the firmness of his mind^. 
Add to this, the influence which hubit itself, when once formed, 
has in restraining a man from acts towards which, from the 
view of the disrepute annexed to them, as well as from any 
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^^H other caose, he has contracted an aversion. The inflnence a 

m^^ habit, is each cases, ia a matter of fact, which, tfaoa^ i 

readily accounted for, is acknowledged and indubitable*. 

Noit those XXXI5. After the dictate of the love of reputation come, J 

itf «inity. as it should seeni, those of the desire of amity. The former a 

disposed to coincide with those of utility, inasmuch as they are 

disposed to coincide with those of benevolence. Now those of 

the desire of amity are apt also to coincide, in a certain sort, 

with those of benevolence. But the sort of benevolence with 

the dictates of which the love of reputation coincidea, is the 

more extensive ; that with which those of the desire of amity 

• coincide, the less extensive. Those of the love of amity haro'J 

still, however, the advantage of those of the self- regarding motJVMlJ 
The former, at one period or other of hia life, dispoae a man tm 
contribute to the happiness of a considerable number of persons: 
the latter, from the beginning of life to the end of it, confine 
themselves to the care of that single Individual. The dictates 
of the desire of amity, it is plain, will approach nearer to a coin- 
cidence with those of the love of reputation, and theaoe with 
those of utility, in proportion, ccslerit paribus, to the number of 

Pthe persons whose amity a man has occasion to desire : and 
hence it ia, for example, that an English member of parliament, 
with all his own weaknesses, and all the follies of the people 
whose amity he has to cultivate, is probably, in general, a better j 
character than the secretary of a viaier at Constantinople, or <i 
a na'ib in Indostan. 
DiHicuityof XL. The dictates of religion are, under the infinite diversity' 
tbowDtre- of religions, 60 extremely variable, that it is difficult to know 
what general account to give of them, or in what rank to place 
the motive they belong to. Upon the mention of religion, people's j 
first thoughts turn naturally to the religion they themselves pro 
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' Strictly speaking, habit, being but a fiotitioua entity, and not realt^fl 
any thing distinct from the sets or perceptinus by which it u eud to M 
forniei], cannot be the cause of any thing. The enigma, however, nuj be 
natistact- >ri1y Bolvad upon the principle of aeaociation, of the nature and 
luToB of which a vei^ Batiafoctory account may be Been in Dr. Piiestlej'i 
edition of Hartley on Man. 
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fesB. T}iis is a great eourue of misculculation, and Las a tendency 
to place this sort of motiTS in a higher rank than it dcBervus. 
The dictates of relif;ion would coincide, in all cases, with those 
<rf ntility, were the Being, who is the object of religion, univer- 
eally supposed to be as benevolent as he is supposed to be wise 
and powerful ; and were the notiona entertained of his benevo- 
lence, at the same time, as correct as those which are entertained 
of his wisdom and hia power. Unhappily, however, neither of 
these is the case. He is universally supposed to he ali-powerful : 
for by the Deity, what else does any man mean than the Being, 
whatever he he, by whom, eveiy thing is done 1 And ua to know- 
ledge, by the same rule that he should know one thing he should 
know another. These notions seem to be aa correct, for all 
material purposes, as they are universal. But among the votaries 
of religion (of which nuni^r the multifarious fraternity of ChriB- 
tians is but a small part) there seem to be but few (I will not 
say how few) who are real believers in hia benevolence. They 
call him benevolent in words, but they do not mean that he is 
»o in reality. They do not mean, that he is benevolent as man 
IB conceived to be benevolent ; they do not mean that he is 
benevolent in the only sense in which benevolence has a meaning, 
For if tbey did, they would recognise that the dictates of religion 
could be neither more nor less than the dictates of utility ; not 
a tittle different : not a tittle leas or more. But the case is, 
that on a thousand occasions they turn their backs on the prin- 
ciple of utility. They go astray after the strange principles its 
antagonists : sometimes it is the principle of asceticism : some- 
times the principle of sympathy and antipathy '. Accordingly, 
the idea they bear in their minds, on such occasions, is but too 
often the idea of malevolence ; to which idea, stripping it of its 
own proper name, they bestow the specious appellation of the 
fiocittl motive'. The dictates of religion, in short, are do other 

' Ch. iL [Principles AdveiBe], par. xviii. 

' SoCnptimefl, in orJarthe better to conceal the cheat (fi™ii their own 
eyea doubtfeBs aa well as from otbeni) they set up a phanlam of their nwo, 
nliich they call Juetice : whose dictatea are bo modify (which beiug ux- 
'« oppose) the dictates of benevolBnco. Bq* joB&oe.iB^iiti 
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than tlie dictates of that principle which has been already m 
tinned iinder the name of the theological principle '. These, I 
has been observed, arc just as it may happen, according to tl 
biases of the person in question, copies of the dictates of one i 
other of the three original principles : aonietimea, indeed, of ti 
dictates of utility : but frequently of those of asceticism, or tho 
of sympathy and antipathy. In this respect they are only on 
par with the dictates of the love of i-eputation ; in another tlw[ 
are helow it. The dictates of religion are in all plac 
mixed more or less with dictates unconformable to those of ntiU^ 
dedneed from t«sts, well or ill interpreted, of the writings hd 
for sacred by each sect : unconformable, by imposing practioi 
sometimes inconvenient to a man's self, sometimes pernicious t 
the rest of the community. The anfferinga of iracalled n 
the calamities of holy wars and religiuis persecutions, the i 
ebiefs of intolerant laws, (objects which can here only he glance 
at, not detailed) are so many additional mischiefs over and abow 
the nnraher of those which were ever brought into the world \ 
the love of reputation. On the other hand, it is mai 
with respect to the power of operating in secret, the dictates o 
religion have the same advantage over those of the love of repi)< 
tation, and the desire of amity, as is possessed by the didates $ 



Tendency XLI. Happily, the dictates of religion seem to approach n 
improve. and nearer to a coincidence with those of utility every day. 
whyl Because the dictates of the moral sanction do so: 
those coincide with or are influenced by these. Men of the worst 
religions, influenced by the voice and practice of the surrounding 
world, borrow continually a new and a new leaf out of the book 
^^^ of utility : and with these, in order not to break with their 

^^^H only BBDBe in wUch it has a meoDLng, is an imaguuuy perBonage, 1 

^^^H f>r the convenience of diBcourae, whoso dictates an the dictates of udlitffl 

^^^^ applied to certain particular cases. Justice, then, is nothing more than ML 
^^^ imaginary inBtrninent, emplojed to forward on certain occaeionn, and V^k 

certain menna. the purposes of beuevolenoe. The dictates of jni " 
nothing more than a part of the dictates of bonevolenoe. which, oi 
occsiBioua, are applied to certain Bubjeots ; to wi' ' — ' ■' ~ 
^^^ ' See ch. a. [Prineiplea idveree, to.] 
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religion, they endeavoar, sometimea with violence enough, to 
patch together and adore the repositories of their faith. 

XLII. As to the self-regarding and diseocial motives, the Afterward*' 
order that takes place among these, and the preceding one, in Beir-r^ard- 
point of extra-regarding influence, is too evident to need insist- and. \mt\y, 
ing on. Aa to the order that takes place among the motives j 
of the self-regarding class, considered in comparison with one 
another, there seems to be no difference which on this occasion 
would be worth mentioning. With respect fa the dissocial motive, 
it makes a difference (with regard to its extra-regarding effects) 
from which of two sources it originates ; whether from seK- 
regardiag or from social considerations. The displeaBure you 
conceive against a man may be founded cither on some act 
which offends you in the first instance, or on an act which offends 
yon no otherwise than because you look upon it as being pre- 
judicial to some other party on whose behalf you interest your- 
self: which other party may he of course either a determinate 
individual, or any assemblage of individuals, determinate or in- 
determinate '. It is obvious enough, that a motive, though in 
itself dissocial, may, by issuing from a social origin, possess a 
social tendency; and that its tendency, in this case, is likely to 
be the more Bocial, the more enkrged the description is of the 
persona whose interests you espouse. Displeasure, venting itself 
against a man, on account of a mischief supposed to he done by 
him to the public, may be more social in ita effects than any 
good-will, the exertions of which are confined to an individual '. 

§ 5. ConJlieC aftiong motives. 
XLIII. When a man has it in contemplation to engage in any Motives im- 
action, he is frequently acted upon at the same time hy the force rertnu-'"- 
of divers motives ; one motive, or set of motives, acting ii 
direction ; another motive, or set of motives, acting as it we 
an opposite directiou. The motives on one side disposing him 
to engage in the action : those on the other, disposing him not to 
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engage in it. Kow, any motiye, the influence of which tends n 

dispose him to engage in ttie action in question, maj be ti 

an impelling motive : any motive, tlie influence of wtiicb t 

to dispose him not to engage tn it, a restraining motive. 

these appellations may of course be interchanged, according ■ 

tha act la of the positive kind, o 

Wbatnre XLIY. It has been shown, tliat there is so sort of motive h 

mostrra- may give birth to any sort of action. It follows, therefore, t 

rariuue. there are no two motives but may come to be opposed to o 

another. "Where the tendency of the act is bad, the moBt 

common case is for it to have been dictated by a motive either 

of the Helf-regarding, or of the dissocial class. lu such ci 

motive of benevolence has commonly been acting, though i 

tnally, in the character of a restraining motive. 

Bimipteto XLV. An example may be of uae, to show the variety of « 

ilhutratea 

stragnia tending motives, by which a man may be acted upon at 
teniliiig same time. Crillon, a Catholic (at a time when it w 

thought meritorious among Catholics to extirpate ProteBtantBj,* 
was ordered by his king, Charles IX. of France, to fall privately 
npon Coligny, a Protestant, and aEsa^sinate him : his answer 
■waa, ' Excuse me. Sire ; but Pll fight him with all my heart '.' 
Here, then, were all the three forces above mentioned, including 
that of the pohtical sanction, acting upon him at once. By 
the political sanction, or at least so much of the force of 
it as such a mandate, from such a sovereign, issued on such an 
occasion, might be supposed to carry with it, he was enjoined to 
put Coligny to death in the way of assassination : by the reli- 
gious sanction, that is, by the dictates of religious zeal, he was 
enjoined to put him to death in any way : by the moral sancUon, 
or in other words, by the dictates of honour, that is, of the love 
of reputation, he was permitted (which permission, when coupled 
with the mandates of his sovereign, operated, he conceived, as an 
injunction) to fight the adversary upon equal terms : by t 

' See oh. vii. [Aotions], par. v 
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dictates of enlarged benevolence (supposing the mandate to be 
unjuatifiable) he was enjoined not to attempt bis life in any way, 
but to remain at peace with him ; supposing the mandate to 
be unjuatifiable, by the dictates of private benevolence be was 
enjoined not to meddle with him at any rate. Among this 
confuBion of repugnant dictates, CriUon, it seems, gave the prefer- 
ence, in the first phice, to those of honour: iu the next place, 
to those of benevolence. He would have fought, hud his offer 
been accepted ; as it was not, he remained at peace. 

Here a multitude of queationa might arise. Supposing the 
(lictatos of the political aanction to follow the mandate of the 
sovereign, of what kind were the motives which they afforded him 
For compliance ^ The answer is, of the self-regarding kind at 
any rat« : inasmuch as, hy the supposition, it was in the power 
of the sovereign to punish him for non-complionce, or reward 
him for compliance. Did they afford him the motive of re- 
iigion t (I mean independently of the circumstance of heresy 
above mentioned) the answer is. Yea, if his notion was, that it 
was God's pleasure he should comply with them ; No, if it was 
not. Did they afford him the motive of the love of reputation ? 
TeB, if it was his notion that the world would expect and re- 
quire that he should comply with them; No, if it was not. Did 
they afford him that of henevolence ] Yes, if it was his notion that 
the community would upon the whole be the better for his com- 
plying with them : No, if it was not. But did the dictates of the 
poUtical sanction, in the case in question, actually foUow the 
n>andates of the sovereign : in other words, was such a mandate 
legal 1 This we see is a mere question of local juriapmdence, 
altogether foreign to the present purpose. 

XXiVI. "What is here said about the goodness and badness of Practical i" 
motives, is far from being a mere matter of words. There will 



purposes. I shall have need of it for the sake of dissipating 
various prejudices, which are of disservice to the community, 
sometimes by cherishing the flame of civil diasenaions ', at other 
' See B. I. tit. [RebelUon], 
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times, by obstructing the coiirse of justice. It will be sbowi^l 
that in the case of many offences', the coDslderation nf ths:! 
motive IB a most material one : for that in the first place ifefl 
makes a very material diifereiice in the magnitude of the mi»?l 
chief : in the next place, that it is easy to be ascertained ; and'l 
thence may be made a ground for a difference in the demand for | 
punishment : but that in other caseB it is altogether incapable of 
being ascertained ; and that, were it capable of being ever bo 
well ascertained, good or bad, it could make no difference in the 
demand for punishment : that in all cases, the motive that may 
happen to govern a prosecutor, is a consideration totally imma- 
terial : whence may he seen the mischievonsnesa of the prejudice 
that is BO apt to be entertained against informers ; and the con- 
sequence it is of that the judge, in particular, should be proof 
against the influence of such delusions. 

lastly, The subject of motives is one with which it is neces- 
sary to be acquainted, in order to pass a judgment on any 
means that may be proposed for combating offences in their 

But before the theoretical foundation for these practical ob- 
servations can be completely laid, it is necessary we should say 
something on the subject of dispoailion : which, accordingly, will 1 
furnish matter for the ensuing chapter. 

» See B. I. tit. [Simp. corp. injurieaj. lb. tit. [Homicide]. 

■ See ch. xl [DiflpositionB]. 

• See Append, tit. [PrevBatdye Inatitutionji]. 
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OF HUMAN DISPOSITIONS IN GENERAL. 



I. In the foregoing chapter it has heen shown at large, that Dispositio 
goodness or hadness cannot, with any propriety, he predicated 

of motives. Is there nothing then ahout a man that can pro- 
perly he termed good or had, when, on such or such an occasion, 
he suffers himself to be governed by such or such a motive ? 
Yes, certainly : his disposition. Now disposition is a kind of 
fictitious entity, feigned for the convenience of discourse, in 
order to express what there is .supposed to be permanent in a 
man's frame of mind, where, on such or such an occasion, he has 
been influenced by such or such a motive, to engage in an act, 
which, as it appeared to him, was of such or such a tendency. 

II. It is with disposition as with every thing else : it will be — howfei 
good or bad according to its effects : according to the effects it thepi^r 

t • I* !• ••r* iT. V • i? J 1 subject. 

has in augmenting or dimimshing the happiness of the com- 
munity. A man's disposition may accordingly be considered in 
two points of view : according to the influence it has, either, 
I. on his own happiness : or, 2. on the happiness of others. 
Viewed in both these lights together, or in either of them in- 
discriminately, it may be termed, on the one hand, good; on 
the other, bad ; or, in flagrant cases, depraved \ Viewed in the 

* It might also be termed virtuous, or vicious. The only objection to 
the use of those terms on the present occasion i<, the great quantity of gfood 
and bad repute that respectively stand annexed to them. The inconve- 
nience of this is, their being apt to annex an ill-proportioned measure of 
disrepute to dispositions which are ill-constituted only with respect to the 
party hinaself : involving them in such a degree of ignominy as should be 
appropriated to such dispositions only as are mischievous with regard to 
others. To exalt weaknesses to a level with crimes, is a way to dimvoSs^ 
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former of these ligbtB, it has acarceljr any peculiar name, nrhiofa 
haa as yet been appropriated to it. It might be termed, though 
but inexpressively, frail or infirm, on the one hand : euund or 
firm, on the other. Viewed in the other light, it might be 
termed benefieeut, or meritorious, on the one hand; pernicious 
or miEchievous, on the other. Now of that branch of a man's 
disposition, the effects of wliich regard in the first instance only 
himself, there needs not much to be said here. To reform it 
when bad, is the business rather of the moralist than the legis- 
lator; nor is it susceptible of those various modifications which 
make so material a difference in the effects of the other, Again, 
with respect to that part of it, the effects whereof regard others 
in the first instance, it is ouly in as far as it is of a mischievous 
nature that the penal brancli of law has any immediate concern 
with it : in as far as it may be of a beneficent nature, it belongs 
to a hitherto but little cultivated, and as yet unnamed branch of 
law, which might be styled the remuneratory. 

'- III. A man theo is said to be of a mischievous dispositioD, 
when, by the influence of no matter what motives, he is pre- 

II sumed to be more apt to engage, or form intentions of engaging, 
in acta which are appa.rently of a pernicious tendency, than in 
such as are apparently of a beneficial tendency : of a meritorious 
or beneficent disposition in the opposite case, 

IV. I say presumed : for, by the supposition, all that apjiears 

™ is one single action, attended with one single train of circum- 
stances : but from that degree of consistency and uniformity 
which experience has shown to be observable in the different 
actions of the same person, the probable existence (past or 
future) of a number of acts of a similar nature, is naturally and 
justly inferred from the observatiou of one single one. Under 
such circumstances, such as the motive proves to be in one in- 
stance, such is the disposition to be presumed to be in others. 

a V. I say ap2>arentli/ miachievouB : that is, apparently with 

the abhorrence whicli ought to be reserved for anmes. To eialt small evila 
to a leTo! with gruit onea. ia the way to diminiah the share of a 
ahiab ought to be pUiid Co ijTeiit 01 
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regard to liim : Buch as to him appear to possess tliat tendency : ti 
for from the mere event, independeat of what to him it appears K 
beforehand likely to be, nothing can be inferred on either side. 
If to him it appears likely to be mischievous, in such case, 
though in the npahot it should prove innocent, or even bene- 
ficial, it makes no difference ; there is not the less reason for 
presuming his disposition to be a bad one : if to him it appears 
likely to be beneficial or innocent, in such case, though in the 
upshot it should prove pernicious, there is not the more reason 
on that account for presuming hia disposition to be a good one. 
And here we aee the importance of the circumstances of iaten- 
tionality', conscionsnesa ', unconsciousness', and mis-aupposal*. 

VI. The truth of these positions depends upon two others, Which posi- 
both of them sufficiently verified by experience : The one is, founded on 
that in the ordinarj- course of things the conseqnences of actions i. The ™r- 
commonly turn out conformable to intentions. A man who sets f^uJeciMn- 
up a butcher's shop, and deals in beef, when be intends to knock oonae- 
down an ox, commonly does knock down an os; though by"""^"" 
some unlucky accident he may chance to miss his blow and 
knock down a man : he who sets up a grocer's sliop, and deals 
in sugar, when he intends to sell sugar, commonly does sell 
sugar ; though by some unlucky accident he may chance to sell 
arsenic in the room of it. 

Tli. The other is, that a man who entertains intentions of S-Batwe 
doing mischief at one time is apt to entertain the iike intentions liona or the 
at another '. at diflcrent 

VLTI. There are two circumstances upon which the nature of ijhe disposi- 
the disposition, as indicated by any act, is liable to depend ; fn™pj^ ** 

' See ch. viii. ' See ch. a. 

' To Euppose n man to be of a good diapasitiun, a»d at the same time A iiitposiiion. 
likely, in virtue of that voiy diapoidtioD. to eng^e in an habitual train of ,1^^^'^^ 
miBchiavooa aotjons, ia a oontimiiotion in tenim ; nor could such a propiwi- Jf^^j,^''"^ 
tion ever be advanced, but trom tbe giving, to the thing whicb the word hdi i,c ago.,.j 
diapoffltion ia put for, a reality which does not belong to it. If then, for'"'^- 
example, a man of retigioua disposition should, in virtue of that very die- 
pomtioii, he in the Iiabit of doing iniachief, for InBtance. b; peisecutiug his 

' " bonra, the case most be, either that hia diapoaition, thougii j^iod in 
a respeclB, ia not good upon the whule : or that a retigioua disposition 
^^not In general a good one. 
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B I. The apparent tendency of die act : a. The Dature of the 
f motive which gave birth to it. This dependency is subject to 
e difi'ercnt mles, according to the nature of the motive. In statttig 
. them, I suppo^ all along the apparent tendency of the act to he, 
as it commonly is, the Eame as the real. 

IX. I . Where the tendency of the act is good, and the motive 
is of the self-regardiiig kind. In this case the motive affords uo 
inference on either aide. It aSbrda no indication of a good dis- 
position : but neither does it afford any indication of a bad 

A baker sells his hread to a hungry man who asks for it. 
Thm, we see, is one of those acts of which, iu ordinary cases, the 
tendency is unquestionably good. The baker's motive is the 
ordinary commercial motive of pecuniary interest. It is jdain, 
that there is nothing in the transaction, thus stated, that can 
afford the least ground for presuming that the baker is a betti 
or a worse man than any of his neighbours. 

X. a. Where the tendency of the act is had, and the motivt 
as before, ia of the self-regarding kind. In this 
sition indicated is a mischievous one. 

A man steals bread out of a baker's shop ; this is one of thosft 
acts of which the tendency will readily be acknowledged to be 
bad. Why, and in what respects it is so, will be stated farther 
on '. His motive, we will say, is thut of (jecuniary interest ; the 
desire of getting the value of the bread for nothing. His dispo- 
sition, accordmgly, appears to be a bad one : for every one will 
allow a thievish disposition to be a bad one. 

XI. 3. Where the tendency of the act is goad, and the motive 
is the purely social one of good-will. In this case the dispositiou 
indicated is a beneficent one. 

A baker gives a poor man a loaf of bread. His motive is 
compassion ; a name given to the motive of benevolence, in par- 
ticular cases of its operation. The disposition indicated by the 
haker, in this case, is such as every man will be ready enough t( 
acknowledge to be a good one. 

■ Sae ch. xii. ^CaOBequeucea^, vod Code, B. L tit. [Theft]. 
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XII. 4. Where the tendency of the act b bad, and the motive Ciwa t. 
is the purely social one of good-will. Even in this case the dig- 6ad— motiV* 
position which the motive indicates is dubious: it may be a^^ 
mischievous or a meritorioua one, as it happens ; according as 
the mischievouaaeaa of the act is more or less apparent. 

Xm. It may be thought, that a caae of this sort cannot This c 
exist ; and that to suppose it, is a contradiction in terms. Forpussib 
the act is one, which, by the supposition, the agent knows to be 
u mischievous one. How then can it be, that good-will, that is, 
the desire of doing good, could have been the motive that led 
him into it t To reconcile this, we must advert to the distinc- 
tion between enlarged benevolence and confined '. The motive 
that led him into it, was that of confined benevolence. Hud lie 
followed the dictates of enlarged benevolence, he would not have 
done what he did. ^ow, although he followed the dictates of 
that branch of benevolence, which in any single instance of its 
exertion is mischievous, when opposed to the other, yet, as the 
cases which call for the exertion of the former are, beyond com- 
ptiiison, more numerous than those which call for the exertion 
of the latter, the disposition indicated by him, in following the 
impulse of the foimer, will often be such ae in a man, of the 
common run of men, may be allowed to be a good one upon the 

XIV. A man with a numerous family of children, on the Bmmi 
point of starving, goes into a baker's shop, steals a loaf, divides 
it all among the children, reserving none of it for himself. It 
will lie hard to infer that that man's disposition is a mischievous 
one upon the whole. Alter the case, give him hut one child, 
and that hungry perhaps, but in no imminent danger of starving : 
and now let the man set fire to a bouse full of people, for the 
sake of stealing money out of it to buy the bread with. The dis- 
position here indicated will hardly be looked upon as a good one. 

XV. Another case will appear more difficult to decide thanBiMnptell 
either. Bavaillac assassinated one of the best and wisest of 
sovereigns, at a time when a good and wise 80Teieign,a blessing 

' See oh. i. [Motives], 
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at all timea so valuable to a Btute, was particularly precious: 
and that to the inhabitants of a jiopnloua and extensive empire. 
He ie taken, and doomed to the most excruciating tortures. Ell 
son, well persuaded of his being a sincere penitent, and thai 
mankind, in ease of liis being at lai^e, would have notliing taon 
to fear from him, effectuates his escape. Is this then a sign of ft 
good disposition in the son, or of a bad one 1 Perhaps soi 
answer, of a bad one ; for, beeides the interest which the 
has in the Eufferinga of such a criminal, on the score of the e 
ample, the future good behaviour of such a criminal is naore th 
any one can have sufficient ground to be persuaded of, 

XVI. Well then, let Eavaillao. the son, not facilitate 1 
father's escape ; but content himself with conveying poison 
him, that at the price of an easier death he may escape his ti 
menta. The deciaion will now, perhaps, be more difficult. Ths, 
art ia a wrong one, let it be allowed, and such aa ought by all 
means to be punished : but is the disposition manifested by it a 
bad one! Because the youug man breaks the laws in this one 
instance, ia it probable, that if let alone, he would break tt 
laws iu ordinary instances, for the satisfaction of any inordinat 
desires of his own 1 The answer of most men would probabl 
be in the negative. 

XVII. 5. "Where the tendency of the act is good, 
motive is a semi-social one, the low t^ repiUaiion. In thifl 
the disposition indicated ia a good one. 

In a time of scarcity, a baker, for the sake of gaining 
esteem of the neighbourhood, distributes bread gratis among 
industrious poor. Let this be taken for granted ; and let i 
allowed to be a matter of uncertainty, whether he had any 
feeling for the sufferings of those whom he has i-elieved, or 
His disposition, for all that, cannot, with any pretence of 
bo termed otherwise than a good and beneficent one. 
only be in consequence of some very idle prejudice, if it rei 
a different name '. 
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XVm. 6. Where the tendency of the act i 
motive, as before, is a aemi-social one, th 1 
In this case, the disposition which it indi tea 
good or bad ; in the first place, according a th t d u j of the 
act is more or less mischievous : in the n t pis a rd ng as 
the dictates of the moral sanctiou, in tl oc ty in 4U -stioa, 
approach more or less to a coincidence w th th f ut 1 ty. It 
does not seem probable, that in any nation II n tate of 
tolerable civilization, in short, in any nat n nh h h rules 
as these can come to be consulted, the d t t f th moral 
sanction will ao far recede from a coin d w th those of 

utility (that is, of enlightened benevoleuc ) th t th dp sition 
indicated in this case can be otherwise than a good one upon the 
whole, 

XIX. An Indian receives an injury, real or imaginary, fromEiatDpl»B 
an Indian of another tribe. He revenges it npon the person of 
his antagonist with the moat excruciating torments : the case 
being, that cruelties inflicted on such an occasion, gain him 
reputation in his own tribe. The disposition manifested in such 
a. case can never be deemed a good one, among a people ever 



refer a, motive to the class of bad otiee ae ofleii as thsy cui find one etitl '^'i 
bettor, to whieh the act might have owed ita birth* Conscious that hia 
own inotlveB are not of the beat class, or persuaded that if the3' be, they 
win not be referred to that class by others ; afraid of being takca for a 
dupe, and aniioas to show the reach of his penetration ; each man takes 
care, in the first place, to impute the conduct of every uthir man tu the 
least landable of the motives that can account for it : in the next place, 
when he baa gone aa far that way aa he can, and cannot drive down the 
indiridual motive to any lower clans, he changes his battery, and attacks 
the veiy class itaelf. To the love of reputation he will accordingly give a 
bad name apon every occasion, calling it ostentation, vanity, or vai»-glory. 
Partly to the same spirit of detraction, the natural consequence uf Uie 
Hemibihty of men to the force of the moral sanction, pardy (o the influence 
of the principle of asceticixm, may. perhaps, be imputed the great abund- 
ance of bod names of motives, in ccmpaiison of such as aro goed or neutral; 
and, in partionlar, the total want of neutral names for the motives of sexual 
•Jesire, physical deaire in general, and pecuniary interest. The euperior 
abundance, even of good uamea. in comparison of neutral onea, would. If 
examined, be found rather to confljm than ciiaprove the above remark. The 
language of a people on these points may, perhaps, serve in some measure 
aa a key to their moral sentiments. But such speculative diaquisitiona are 
ftreign to the putpoae of (he present work. 
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BO few degreea advanced, in point of dv-ilizatioa, above tbK 
IndituiB. 
le n. XX. A nobleman (to come back to Europe) contracts a debt 
with a poor tradesman. The eame nobleman, presently aft^-' 
wardd, conti'acts a. debt, to the same amount, to another noLle^ 
man, at play. He ia unable to pay both : he pays the wholff 
debt to the companion of hb amusements, and no i)art of it to: 
the tradesman. The disposition manifested in this 
scarcely be termed otherwise than a bad one. It is certainly, 
however, not so bad as if be had paid neither. The principli 
love of reputation, or (us it is called in the case of this partid' 
application of it) honour, ia here opposed to the worthier priits 
ciple of benevolence, and gets the better of it. But it gets tht: 
better also of the self -regarding principle of pecuniary interest 
The dbposition, therefore, which it indicates, although not w> 
good a one as that in which the principle of benevolence pre^ 
dominates, is better than one in which the principle of self* 
interest predominates. He would be the better for having msxi^ 
benevoletjce : but would he be the better for having no honourf 
This seems to admit of great dispute *. 
Quel. XXI. 7. Where the tendency of the act is good, and tiie 

inad-mo-' motive is the semi-social one of religion. In this case, the dis- 
position indicated by it (considered with respect to the influence 
• of it on the man's conduct towards others) is manifestly a bene- 

ficent and meritorious one. 
A baker distributes bread gratis among the industrious poor. 
It is not that he feels for their distresses : nor is it for the sake 
of gaining reputation among his neighbours. It is for the sake 
of gaining the favour of the Deity; to whom, he takes for 
granted, such conduct will be acceptable. The disposition mani- 
fested by such conduct is plainly what every man would call a 

Case B. XXII. 8. Wbere the tendency of the act is bad, and the motive 

»p«i— BiMivB, is that of religion, as before. In this case the disposition ia 
^^^' dubious. It ia good or bad, and more or less good or bad, in the 
-* See the case of Duels diacuBsed in B. I. tit. [Homicide]. 
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first place, as tlie tendency of the act is more or lesB miBcliievouB ; 
iu the nest place, according aa the religioue tenets of the person 
in question approach more or less to & coincidence with tbe dic- 
tates of utility. 

SXIIL It should seem from history, that even iu nations in 71 
a tolerable state of civilization in other respects, tlie dictates of ^^^ 
religion have been found so far to recede from a coincidence'*' 
with tbose of utility ; in other words, from those of enlightened 
benevolence ; that the disposition indicated in this case may even 
be a bad one upon the whole. This however is no objection to 
the inference which it affords of a good disposition in those 
countries (such as perhaps are most of tbe countries of Europe 
at present) in which its dictates respecting the conduct of a man 
towards other men approach very nearly to a coincidence with 
those of utility. The dictates of religion, in their application to 
the conduct of a man in what concerns himself alone, seem in 
most European nations to savour a good deal of the ascetic 
principle : but the obedience to such mistaken dictates indicates 
not any sucb disposition as is likely to break out into acts of 
pernicious tendency with respect to others. Instances in which 
the dictates of religion lead a man into acts which are pernicious 
in this latter view, seem at present to be but rare : unless it be 
acts of persecution, or impobtic measures on the part of govern- 
ment, where the law itself is either the principal actor or an 
accomplice iu tbe mischief. Bavaillac, instigated by no other 
motive than this, gave his country one of the most fatal stabs 
that a country ever received from a single band : but ha]>i>ily the 
Bavaillacs are but rare. They have been more frequent, how- 
ever, in Prance than in any other country during tbe same 
period : and it is remarkable, that in every iuBtance it is this 
motive that has produced them. When they do appear, however, 
nobody, I suppose, but such as themselves, will be for tormiug a 
disposition, such as they manifest, a good one. It seems hai'dly 
to be denied, but that they are just ho much the worse for their 
notions of religion ; and that bad they been left to the sole 
^l^aBce of benevolence, and the love of reputation, mlVu'u.V %o^ 
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religion at all, it wuald have been but so much the better iat- 
mankind. One may aay nearly the same thing, perhaps, of thoB* 
persons who, without any particular obligation, have taken t 
active part in the execution of laws made for the punishment o 
those who have the miBfortune to differ with the magistrate ial 
matters of religion, much more of the legislator himself, who 
put it in their power. If Louis XIV. had had no religion, Frane^ 
would not have lost 800,000 of its most valuable subjects. 
same thing may be said of the authors of the wars called hol]9 
ones ; whether waged against persons called Infidels, or persona 
branded with the still more odious name of Heretics. In Deo*fl 
mark, not a great many years ago, a sect is said to have arisen, 
who, by a strange perversion of reason, took it into their heads, 
that, by leading to repentance, murder, or any other horrid crime, 
might be made the road to heaven. It should all along, hoW' 
ever, be observed, that instances of this latter kind were always 
rare : and that in almost all the countries of Europe, instances 
of the former kind, though once abundantly frequent, have foP ■ 
some time ceased. In certain countries, however, parseoutioi 
home, or (what produces a degree of restraint, which is one p 
of the mischiefs of persecution) I mean the disposition to pei" 
cute, whensoever occasion happens, is not yet at au ei 
much that if there is no aetiLal persecution, it is only becang 
and if there are no heretics, it is onl 

the tendency of the act is good, and t 
the dissocial one of ill-will. In t 
the motive seems not to afibrd any indication on either side, 
is no indication of a good disposition ; but neither i 
indication of a bad one. 

Too have detected a baker in selling short weight : you pro* 

cute him for the cheat. It is not for the sake of gain that y 

engaged in the prosecution; for there is nothing to be got byiti .1 

it is not from public apiiit : it is not for the sake of reputation ; 

for there is no reputation to be got by it : it is not in the view 

' See B. I. tit. [Ofiencea aghast Beligioii]. 
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T the Deity : it is merely on account of a quarrel you 
have with the man you prosecute. From the transaction, as 
thus stated, there does not seem to be any thing to he said either 
in favour of your disposition or against it. The tendency of the 
act is good : but you would not have engaged in it, bad it not 
been from a motive which there seems no particular reason to 
conclude will ever prompt you to engage in an act of the same 
kind again. Your motive is of that sort which may, with least 
impropriety, be termed a bad one : but the act is of that sort, 
which, were it engaged in ever so often, could never have any 
evil tendency ; nor indeed any other tendency than a good one. 
By the suppoaition, the motive it happened to be dictated by was 
that of ill-will : but the act itself is of such a nature as to have 
wanted nothing hut sufficient discernment on your part in order 
to have been dictated by the most enlarged benevolence. Now, 
from a man's having suffered himself to be induced to gratify his 
refientmeut by means of an act of which the tendency is good, it 
by no means follows that he would be ready on aaother occasion, 
through the influence of the same sort of motive, to engage iu 
any act of which the tendency is a bad one. The motive that 
impelled you was a dissocial one : but what social motive could 
there have been to restrain you ? None, but what might have 
been outweighed by a more enlarged motive of the same kind. 
Now, because the dissocial motive prevailed when it stood alone, 
it by no meana follows that it would prevail when it had a social 
one to combat it. 

XXV. 10. Where the tendency of the act is Ind, and the Cue i 
motive is the dissocial ooe of malevolence. In this ease the '"J— mc 
disposition it indicates is of course a mischlevouB one. 

The man who stole the bread from the baker, as before, did itEia. 
with no other view than merely to impoverish and afflict him ; 
accordingly, when he had got the bread, he did not eat, or sell 
it ; but destroyed it. That the disposition, evidenced by such 
a transaction, is a bad one, is what every body must perceive 
immediately. 

XXVI. Thua much with respect to the ciicomatKacea fan^^gw««^^ 
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i« which the mischieToiisnesa or meritoriouBnesa of a man's dis- 
I- position is to be inferred in the gross r we come now to the 
treasure of that mischievousness or meritoriousness, as resulting 
from those circumstances. Now with meritorious acts and dis- 
{Kieitions we have no direct concern in the preeeiit work. All 
tliftt penal law 13 eoncemed to do, is to measure the depi-avity of 
the disposition where the act ia mischievous. To this object, 
therefore, we shall here confine ourselves. 
w'ldiF XXVII. It is evident, that the nature of a man's dispOBition 
1 must dept^ud upon the nature of the motives he is apt to be 
tyiSThiimi- influenced by : in other words, npon the degree of his sensibility 
to the force of such and such motives. For his diepoGitioD is, as 

I it were, the sum of his intentions: the disposition be is of during 

a certain period, the sum or result of his intentions during that 
period. If, of the acta be has been intending to engage in during 
the supposed period, those which are apparently of a mischievouH 
tendency, bear a large proportion to those which appear to bim 
to be of the contrary tendency, his disposition will be of the 
mischievooB cast : if but a small proportion, of the innocent 
or upright. 

^whbhowB XXVm. Now intentions, like every thins' else, are produced 
llmr birth , , , . , J B ' c 

w luoiires, by the things that are their causes : and the causes of intentions 

are motives. If, on any occasion, a man forms either a good or 

a bad intention, it must be by the influence of some motive. 

A sedurin?: XXIX. When the act, which a motive prompts a man to 

iw motiTC engage in, is of a mischievous nature, it may, for distinction's 

Wmyor sake, be termed a sediieing or corrupting motive; in which case 

auniie. also any motive which, in opposition to the former, acts in the 

character of a restraining motive, may be styled a tutelary, 

preservatory, or preserving motive. 

Tutetary XXX Tutelary motives may again be diatinguished into 

viOier stand- slandina or constant, and occasional. By standing tutelary mo- 

^«m»i- tives, I mean such as act with more or less force in all, or at 

least in moat cases, tending to restrain a man from any mis- 

cbievouB acts he may be prompted to engage in ; and that with 

1 force which depends npon the general nature of the act, rather 
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than npon any accidental circumstance with which any individual 
act of that sort may happen to be accompanied. By occasional 
tutelary motivee, I mean auch motives as may chance to act in 
this direction or not, according to the nature of the act, and of 
the particular occasion on which the engaging in it is brought 
into contemplation. 

XXXI. Now it has been shown, that there is no sort of^tandi 
motive by which a man may not he prompted to engage in a^rtstivesa 
that are of a mischievous nature , that is, which may not come 
(o act in the capacity of a seducmg motive It has been shown, 
on the other hand, that there are some motives which are re- 
markably less likely to operate m this way than others. It has 
also been shown that the least hkely of all 1= that of benevolence 
or good wili the most common tendency of which, it has been 
shown, IS to act in the character of a tutelary motive. It lias 
also been shown that even when by accident it acts in one way 
in the character of a Eeducing motive, still in another way it acta 
in the opposite character of a tutelar} one The motive of good- 
will, io as far as it respects the interests of one set of persons, 
may prompt a man to engage in acts which are productive of 
mischief to another and more extensive set hut this is only 
becsupe his good-will is imperfect and confined not taking into 
contemplation the interests of all the persons whose interests are 
at stake. The same motive, were the affection it issued from 
more enlarged, would operate effectually in the character of a 
constraining motive, against that very act to which, by the sup- 
position, it gives birth. This same sort of motive ma> therefore, 
without any real contradiction or deviation from truth, be ranked 
in the number of standing tutelary motives, notwithstanding the 
occasions in which it may act at the same time in the character 
of a seducing one. 

XXXn. The same observation, nearly, may he applied to tbea-ThalorB 
semi-social motive of love of reputation. The force of this, liketion. 
that of the former, is liable to be divided against itself. As 
the case of good-wiU, the interests of some of the persons, w! 
may he the objects of that sentiment, are liable to be at 
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^^H with those of others : so in the case of love of reputation, the 

^^H sentimenta of some of the persons, whose good opinion is desired, 

^^H may he at variance with the sentiments of other persona of that 

^^H Bumher, Now in the case of an act, which is really of a mis- 

^^H chievous nature, it can scarcely happen that there shall he no 

^^H persons whatever who will look upon it with an eye of disappro- 

^^H hation. It can scarcely ever happen, therefore, that an act really 

^^H mischievous shall not have some part at least, if not the whole, 

^^H of the force of this motive to oppose it ; nor, therefore, that ttiifi 

^^H motive should not act with some degree of force in the character 

^^H of a tutelary motive. This, therefore, may be set down as 

^^K^ another article in the catalogue of standing tutelary motives. 

iThedMire XXSIII. The Same ohservation may be applied to the deain^ 
of amity, though not in altogether equal measure. For, not*fl 

withstanding the mischievousness of an act, it may happei^ | 

^^^ without much difficulty, that all the persons for whose amity t 

^^H man entertains ajiy particular present desire which is accom- 

^^f pauied with expectation, may concur in regarding it with an eye 

I rather of approbation than the contrary. This is but too apt to 

he the case among such fraternities as those of thieves, smug- 

Iglers, and many other denominations of offenders. This, how- 
ever, is not constantly, nor indeed most commonly the case : 
insomuch, that the desire of amity may still be regarded, upun 
the whole, as a tutelary motive, were it only from the closeneas 
of its connexion with the love of reputation. And it may he 
ranked among standing tutelary motives, since, where it does 
apply, the force with which it acts, depends not upon the occa- 
sional circumstances of the act which it opposes, hut upon prin- 
ciples as general as those upon which depend the action of the 
other semi- social motives. 
*.TIwnici- XXXIV. The motive of religion is not altogether in the same 
gtoL case with the three former. The force of it is not, like theirs, 

L liable to be divided against itself. I mean in the ci>ilized 
nations of modem times, among whom the notion of the unity of 
the Godhead is universal. In times of classiciii antiquity it wM 
otberwiae. If a man got Venus on his side, Pallas was on the 
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other: if jEoIus was for him, Neptune was againat him. .(Eneas, 
with all Ilia piety, had but a partial interest at the court of 
heaven. That matter stands upon a different footing now-a- 
AayB. In any given persoD, the force of religion, whatever it be, 
IB now all of it on one side. It may balance, indeed, on which 
Bide it shall declare itself : and it may declare itself, aa we have 
Been already in hut too many instances, on the wrong as well as 
on the right. It has been, at least till lately, perhaps is still, 
accustomed so much to declare itself on the wrong side, and that 
in such material instances, that on that account it seemed not 
proper to place it, in point of social tendency, on a level alto- 
gether with the motive of benevolence. Where it does act, how- 
ever, as it does in by far the greatest number of cases, in opposi- 
tjon to the ordinary seducing motives, it acts, like the motive 
of benevolence, in an uniform manner, not depending upon the 
particular circumBtances that may attend the commission of the 
act; but tending to oppose it, merely on account of its oiis- 
chievousneas ; and therefore, with equal force, in whatsoever 
circunoBtances it may be proposed to be committed. This, there- 
fore, may also be added to the catalogue of standing tutelary 



XXXV. As to the motives which may operate 
in the character of tutelary motives, these, it has been already 
intimated, are of various sorts, and various degrees of strength 1 
in various offences : depending not only upon the nature of the 
offence, but upon the accidental circumstances in which the idea 
of engaging in it may come ill contemplation. Nor is there any 
sort of motive which may not come to operate in this character ; 
as may be easily conceived. A thief, for instaace, may be pre- 
vented from engaging iu a projected scheme of house-breaking, 
by sitting too long over hia bottle', by a visit from his doxy, by 
the occasion he may have to go elsewhere, in order to receive his 
dividend of a former booty' ; and so on, 

XXXVL There are some motives, however, which seem more 
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a this character thau others ; especiftlly as things are 
now constituted, now that the law haa every where opposed to 
ore, 1. Love the force of the principal seducing motives, artificial tutelary 
a. Beif-pre- motives of its own creation. Of the motives here meant it will 
'"'™ be necessary to taice a general view. They seem to be reducible 

to two heads ; viz. r. The love of ease ; a motive put into action 
L by the prospect of the trouble of the attempt ; that is, the troublf 

H which it may be necessary to bestow, in overcoming the physical 

~ diificultics that may accompany it. 2. Self-preservation, ae op- 

posed to the dangers to which a man may be exposed in the 
prosecution of it. 
Danjrenito XX XVII, These dangers may be either, i. Of a purely phj^- 
preserv-ation cal nature: or, 2. Dangers resulting from moral agency; in 
ID this esBe other words, from the conduct of any such persons to whom the 
spect.aro, act, if known, may bo expected to prove obnoxious. But moral 
(nire^^r- agency supposes knowledge with respect to the circumstsnces 
I. Daiwera that are to have the effect of external motives in giving birth tu 
on^^Mtoi. it. Now the obtaining such knowledge, with respect to the 
commission of any obno.vious act, on the part of any person* 
who may be disposed to make the agent suffer for it, \a call«l 

P detection; and the agent concerning whom such knowledge u 

obtained, is said to be detected. The dangers, therefore, whicli 
may threaten an offender from this quarter, depend, wb&teff i 
they may be, on the event of his detection ; and may, t 
be all of them comprised under the article c 
detection. 
jhuuer de- XXXYIXI, The danger depending u] 
g^S& divided again into two bi-anches ■ ' *" 
bma. from any opposition that 

ooffiBspot: persons on the spot ; that 
t^T" carrying on: 2. That whi. 
P"^'""*"'' other suffering, that ma- 
tte enterprise. 
Thefcroeof XXSIX. It may 
■tuidMgtu- that among the 
.^Settaya sttLat ones, there 




XI.] Human SlsposUions in General, 147 

BO entirely as tlie force of the occasional oncB which have been oi 
just mentioned, yet in a great measure) upc 
detection. These, it may be rememhered, are, the love of reputa- 
tion, and the desire of amity. In proportion, therefore, as tlie """" 
chance of being detected appears greater, these motives will 
apply with the greater force ; with the less force, as it appears 
leas. This is not the case with the two other standing tutelary 
motivcB, that of benevolence, and that of religion. 

XL. We are now in a condition to determine, with some de- simnKthor 
gree of precision, what is to be understood by the sti'ength q/" « tion. what Ib 
temptation, and what indication it may give of the degree of 
mischievousnesa in a man's disposition in the case of any offence. 
When a man is prompted to engage in any mischievous act, we 
will Bay, for shortness, in an offence, the strength of the tempta- 
tion depends npon the ratio between the force of the seducing 
motives on the one hand, and such of the occasional tutelary 
ones, as the circumstances of the case call forth into action, on 
the other. The temptation, then, may he said to be strong, 
when the pleasure or advantage to be got from the crime is such 
aa in the eyes of the offender must appear great in comparison 
of the trouble and danger that appear to him to accompany the 
enterprise: slight or weak, when that pleasure or advantage ia 
such as must appear small in comparison of such trouble and 
BucL danger. It ia plain the strength of the temptation depends 
not upon the force of the impelling (that ia of the seducing) 
motives altogether ; for let the opportunity be more favourable, 
that is, let the trouble, or any branch of the danger, he inade 
less than before, it will be acknowledged, that the temptation is 
made so much the stronger : and on the other hand, let the 
opportunity become less favourable, or, in other words, let the 
trouble, or any branch of the danger, be made greater than before, 
the temptation will he so much the weaker. 

Now, after taking account of such tutelary motives as have 
been styled occasional, the only tutelary motives that can remain 
are those which have been termed standing ones. But those 
iihave been termed the standing tutelary moti7jea,osft'Cwi 
li 2 
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same that we have beeu Btyling aocial. It follows, therefore, 

that the strength of the temptation, in any case, after deducting 

the force of the social motives, is as the sum of the forces of the 

seducing, to the sum of the forces of the occaBional tutelary 

motiyes. 

IB XLI. It remains to be inquired, what indication concerning 

the mischievousnesa or depravity of ft man's disposition is afforded 

Ba by the strength of the temptation, in the case where any offence 

; happens to have beeu committed. It appears, then, that the 

weaker the temptation is, by which a man has been overcome, 

''" the more depraved and mischievous it shows his disposition to 

have been. For the goodness of his disposition is measured by 

the degree of his sensibility to the action of the social motives' ; 

in other words, by the strength of the iniluence which those 

motives have over him ; now, the less considerable the force is 

by which their influence on him has been overcome, the more 

convincing is the proof that has been given of the veaknen of 

that inllueQce. 

Again, The degree of a man's sensibility to the force of the 
social motives being given, it is plain that the force with which 
those motives tend to restrain him from engaging in any mii- 
chievous enterprise, will be as the apparent mischievonaneas of 
such enterprise, that is, as the degree of mischief with which it 
appears to him likely to bo attended. In other words, the less 
mischievouB the offence appears to him to he, the less averse be 
will be, as far as he is guided by aocial considerations, to engnge 
in it ; the more mischievous, the more averse. If then the 
nature of the offence is such as must appear to him highly mis- 
chievous, and yet he engages in it notwithstanding, it showR, 
that the degree of his sensibility to the force of the social mo- 
< but slight ; and couBequcntly that his disposition is 
proportionably depraved. Moreover, the less the strength of the 
temptation was, the more pernicious and depraved does it show 
his disposition to have been. For the less the strength of the 
temptation was, the less was the force which the influence of 
' Supi-o, far. « 
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those motives had to overcome : the clearer therefore is the 
proof that has been given of the weakness of that influence. 

XLII. From what has been said, it seems, that, for judging of Rules for 
the indication that is afforded concerning the depravity of a the depra- 
man's disposition by the strength of the temptation, compared position in- 
with the mischievouEHiess of the enterprise, the following rules anoffencX 
may be laid down : 

Hule I. The strength of the terwptation being given, the miS" 
(Mevousness of the disposition manifested by the enterprise, is OjS 
the apparent misdhievousness of the act. 

Thus, it would show a more depraved disposition, to murder 
a man for a reward of a guinea, or falsely to charge him with a 
robbery for the same reward, than to obtain the same sum from 
him by simple theft : the trouble he would have to take, and the 
risk he would have to run, being supposed to stand on the same 
footing in the one case as in the other. 

B.ule 2. The apparent mischievousness of the act being given, 
a marCs disposition is the more depraved, the sliglUer the tempta- 
tion is by which he has been overcome. 

Thus, it shows a more depraved and dangerous disposition, if 
a man kill another out of mere sport, as the Emperor of Morocco, 
3f uley Mahomet, is said to have done great numbers) than out 
of revenge, as Sylla and Marius did thousands, or in the view of 
self-preservation, as Augustus killed many, or even for lucre, as 
the same Emperor is said to have killed some. And the effects 
of such a depravity, on that part of the public which is apprized 
of it, run in the same proportion. From Augustus, some persons 
only had to fear, under some particular circumstances. From 
Muley Mahomet, every man had to fear at all times. 

Kule 3. The apparent mischievousness of the act being given, 
the evidence which it affords of the depravity of a ma/rCs disposi- 
tion is the less conclusive, the stronger the temptation is by which 
he has been overcome. 

Thus, if a poor man, who is ready to die with hunger, steal a 
loaf of bread, it is a less explicit sign of depravity, than if a rich 
man were to commit a theft to the same amo\m\i. 1\< ^\^\^^ 
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observed, tbat in this rale all that is faid is, that the evidence of 
depravity is in tbiB caise the less conclusive : it is not said that 
the depravity ia positively the less. For in this case it iBpOBsible, 
for any thing that appeare to the contrary, that the theft might 
have been committed, even had the temptation been not bo 
strong. In this case, the alleviating circumstance is only a mat- 
ter of presumption ; in the former, the aggravating circumstance 
is a matter of certainty. 

Rule 4. Where tJie motive is of the dissocial kind, ihe appareitt 
miKhi&imisnesa of fA« act, an<Z tJie strength of ike temptation, 
being given, the d^ravity is as the degree of deliberation with 
which it is accom^med. 

For in every man, be his disposition ever Bo depraved, the 
social motives are those which, wherever the aelf-regarding 
ones stand neuter, regulate and determine the general tenor of 
his life. If the dissocial motives are put in action, it is only in 
particular circumstances, and on particular occasions ; the gentle 
but constant force of the social motives being for a while snli- 
dued. The general and standing bias of every man's nature Ib, 
therefore, towards that side to which the force of the social mo- 
tives would determine him to adhere. This being the case, the 
force of the social motives tends continually to put an end to 
that of the dissocial ones ; as, in natural bodies, the force of 
friction tends to put an end to that which is generated by im- 
pulse. Time, then, which wears away the force of the dissocial 
motives, adds to that of the social. The longer, therefore, a man 
continues, on a given occasion, under the dominion of the dis- 
social motives, the more convincing is the proof that has been 
given of his insensibility to the force of the social ones. 

Thus, it shows a won-e disposition, where a man lays a de- 
nirerate plan for beating his antagonist, and beats him accord- 
ingly, than if he were to beat him upon the spot, in conseijuenoa 
of a sudden quarrel : and worse again, if, after having had him 
a long while together in his power, he beats bim at intervals, 
and at his leisure'. 

• See B,H.it. ^Confinement]. 
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XLIII. The depravity of disposition, indicated by an act, is a Use of this 
material consideration in several respects. Any mark of extra- 
ordinary depravity, by adding to the terror already inspired by 
the crime, and by holding up the offender as a person from 
whom there may be more mischief to be apprehended in future, 
adds in that way to the demand for punishment. By indicating 
a general want of sensibility on the part of the offender, it may 
add in another way also to the demand for punishment. The 
article of disposition is of the more importance, inasmuch as, in 
measuring out the quantum of punishment, the principle of sym- 
pathy and antipathy is apt to look at nothing else. A man who 
punishes because he hates, and only because he hates, such a 
man, when he does not find any thing odious in the disposition, 
is not for punishing at all; and when he does, he is not for 
carrying the punishment further than his hatred carries him. 
Hence the aversion we find so frequently expressed against the 
maxim^ that the punishment must rise with the strength of the 
temptation ; a maxim, the contrary of which, as we shall see, 
would be as cruel to offenders themselves, as it would be sub- 
versive of -the purposes of punishment. 




which c/te miBchief of an act may show il»Sf. 



I. HiTUERTO we have been speaking of the various arficlea or 
objects oa which the consequences or tendency of an act maj 
di.'pend : of the hare act itself ; of the cirmimataneet it may have 
been, or may have been supposed to be, accompanied with ; of 
the cojiscjflwsness a man may have had with respect to any such 
circumstances : of the intentions that may have preceded the 
act : of the motives that may have given birth to those inten- 
tions : and of the disposition that may have been indicated by 
the connexion between such intentions and such motives. We 
now come to speak of consequences or tendency : an article whicd 
forms the concluding link in all this chain of causes and effects, 
involving in it the materiality of the whole. Now, such part of 
this tendency aa is of a mischievous nature, is all that we have 
any direct concern with ; to that, therefore, we shall here confine 
ourselves. 

II. The tendency of an act is miBchievous when the conee- 
quences of it are mischievous ; that is to say, either the certain 
consequences or the probable. The conBequences, how many and 
whatsoever they may be, of an act, of which the tendency is nus- 
chievous, may, such of them ae are mischievous, be conceived to 
constitute one aggregate body, which may be termed the miaohief 
of the act. 

jf m. This miBchief may frequently be distinguished, as it 
were, into two shares or parcels : the one containing what 
may be colled the primary mischief; the other, what may be 
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called the secondary. That share may he termed the primary, 
which it sustained hy an aaaignahle individual, or a multitnde of 
aesignable individuals. That share may be termed the secondary, 
which, taking its origin from tie former, extends itself either 
over the whole community, or over some other multitude of 
uaaasignable individuals. 

rV. Theprimarymischief of an act may again he distinguished Priman'— 
into two branches ; i.The original: and, 2. Tbe derivative. Byt^vatiye. 
the original branch, I mean that which alights upon and is con- 
fined to any person who is a sufferer in the first instance, and on 
his own account ; the person, for instance, who is beaten, robbed, 
or murdered. By the derivative branch, I mean any share of 
mischief which may befall any other assignable persons in conse- 
qnence of hia being a sufferer, and no otherwise. TLeao persons 
must, of course, be persons who in some way or other are con- 
nected with him. Now the ways in which one person may be 
eonnected with another, have been already seen : they may be 
coQDBcted in the way of interest (meaning self-regarding interest) 
or merely in the way of sympathy. And again, persons con- 
nected with a given person, ia the way of interest, may be 
connected with him cither by affording support to him, or by 
deriving it from him '. 

V. The secondary mischief, again, may frequently be 
consist of two other' shares or parcels : the first consisting off 
pain; the other of danger. The pain which it produces is a 
pain of apprehension : a pain grounded on the apprehension of 
Buffering such mischiefs or inconveniences, whatever they may 
be, as it is the nature of the primary mischief to produce. It 
may be styled, in one word, the alarm. The danger is the 
ehanct, whatever it may be, which the multitude it concerns 
may in consequence of the primary mischief stand exposed to, 
of suffering such mischiefs or inconveniences. For danger is 
nothing but the chance of pain, or, what comes to the same 
thing, of loss of pleasure. 

VI. An example qnay serve to make this clear. A man Eiample. 

' Sao ch. vi, [SHnEiliilitj]. 
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attacks yon on the road, and robs you. You suffer a pBin 
the occasion of losing so much money ' : you also suffered 
at the thoughts of the personal ill-treatment you apprehended 
he might give yon, in case of your not happening to satisfy hia 
demands^. These together constitute the origioal branch of the 
primary mischief, reaulting from the act of robbery. A creditor 
of yourg, who expected you to pay him with part of that 
money, and a aon of yours, who expected you to have given 
him another part, are in consequence disappointed. You are 
obliged to have recourse to the bounty of your father, to make 
good part of the deficiency. These miachiefa together make up 
the derivatiye branch. The report of this robbery circulatM 
from hand to hand, and spreads itself in the neighbourhood. It 
finds its way into the newspapers, and is propagated over the 
whole country. Various people, on this occasion, call to mind 
the danger which they and their friends, as it appears from this 
example, stand exposed to in travelling ; especially such as may 
have occasion to travel the same road. On this occasion they 
naturally feel a certain degree of pain ; slighter or heavier, ac- 
cording to the degree of ill-treatment they may understand yon 
to have received ; the frequency of the occasion each person may 
have to travel in that same road, or its neighbourhood ; tie 
vicinity of each person to the spot ; hia personal courage j the 
quantity of money he may have occasion' to caiTy about with 
him ; and a variety of other circumstances. This constitutes 
the first part of the secondary mischief, resulting from the act 
of robbery ; viz. the alarm. But people of one tlescription or 
other, not only are disposed to conceive themselves to incur 
B chance of being robbed, in consequence of the robbery com- 
mitted upon you, but {as will be shown presently) they do reall/ 
incur such a chance. And it is this chance which constitoteB 
the remaining part of the secondary mischief of the act <rf 
robbery; viz, the danger. 



' Viz. a pain of privatiiM. See cb. v. [Pleai 
' Visi. a ■pain of appreliejudon, groundfld « 
pain, or wtuiterer other mischiefs might hav 
mfliit. lb. TTr, 



ires and Paina], xriL 
I tbe prospect of orgai 
enaued from the ill t 



^ 



xii.] Of the Conneq^aeHces of a MUchievous Act. 155 

Vll. Let us see what this chance amoimta to; and whence The duwer, 
it comes. How ie it, for inatanue, that one rohbery can contri- arises— » 
bute to prodnce another? In the first nkce, it is eettain tliateifardsno ' 

... ,. ... II direct mo- 

lt cannot create any direct motive. A motive must he thetivetoa 

prospect of some pleasure, or other advantage, io be enjoyed 
in fiiture : but the robbery in question is past : nor would it 
furnish any such prospect were it to come : for it is not one 
robbery that will furnish pleasure to him who may be about to 
commit another rohbery. The consideration that is to ope- 
rate upon a man, as a motive or inducement to commit a 
robbery, must be the idea of the pleasure he expects to derive 
from the fruits of that very robbery : but this pleasure exists 
independently of any other robbery. 

Vin. The means, then, by which one robbery tends, as it^Jj''^^ 
should seem, to produce another robbery, are two. i. By s'°g* ^^' °"?i, 
gesting to a person exposed to the temptation, the idea of '=<'™-rtl^L^^ 
mitting such another robbery (accompanied, perhaps, with the™""'^! 
belief of its facility). In this case the influence it exerts applies 
itself, in the first [>lace, to the understanding. 2. By weakeuing 
the force of the tutelary motives which teOd to restrain him 
from such an action, and thereby adding to the strength of the 
temptation '. In this case the influence applies itself to the will. 
These forces are, r. The motive of benevolence, which acts as a 
branch of the physical sanction ". 2. The motive of self-pre- 
servation, as against the punishment that may stand provided 
by the political sanction, 3. The fear of shame ; a motive he- 
longing to the moral sanction. 4. The fear of the divine dis- 
pleasure; a motive belonging to the religions sanction. On 
the first and last of these forces it has, perhaps, no influence 
worth insisting on : but it baa on the other two. 

IX. The way in which a past robbery may weaken the force vii. 
with which the political sanction tends to prevent a future giung ftom 

' See cIl li. [piepositinnB], il, 

• To wit, in virtue of the paiu it may give a man to be a witness to, or 
otherwise oonsoiouB of, the aiiiferinga of a fellow-creBture : eepeciallj when 
' 'a iiiinself the oauae of them ; in a word, the pain of sympathy. Sea 
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bepolitUitl robbery, may bo thue conceived. The way in which this Banc- 
tion tends to prevent a robbery, is by denouncing 6ome pai^ 

Iticular kind of puniBbment against any who Bball be guilty of it : 
the real value of which punishment will of course be diminished 
by the reai uncertainty : as also, if there be any difference, the 
apparent value by the ajjparent uncertainty. Now this uncer- 
tainty is proportionably increased by every instance in which ■ 
man is known to commit the offence, without undergoing the 
punishment. This, of course, will be the taae with every offence 
for a certain time ; in short, until the punishment allotted to it 
takes place. If punishment takes place at last, this branch d 
the mischief of tlie offence is then at last, but not till then, put 
a stop to. 
I These ii- X. The way in which a past robbery may weaken the force 
be moml. with which the moral sanction tends to prevent a future robberj, 
may be thus conceived. The way in which the moral sanction 
tends to prevent a robbery, is by holding forth the indignation 

I of mankind as ready to fall upon him who shall be guilty of it 
Now this indignation will be the more formidable, according to 
the number of those who join in it : it will be the less ao, the 
fewer they are who join in it. But there cannot be a stronger 
way of showing that a man does not join in whatever iudignatioB 
may he entertained against a practice, than the engaging in it 
himself. It shows not only that he himself feels no indignation 
against it, but that it seems to bim tJiere is no aufGcient reason 
for apprehending what indignation may be felt against it bf 
others. Accordingly, where robberies are frequent, and 
punished, robberies are committed without shame. It was thai 
amongst the Grecians formerly *. It is thus among the Anl» 
still. 

[tisMddto XL In whichever way then a past offence tends to pave the 
tfieiiiflu- way for the commission of a future offeuce, whether by 
unpla. ing the idea of committing it, or by adding to the strength of 

' See Horn. OdyaB. L. ili. 1. 396 J ih. h. iii. 1. 7'- Plato de Eep. L.I.. 

p. s;6, edit. Ficin. Thiioyd. h. i.— «id see B, I. lit. [Offe --* 

^^_ exteraai BBourity], 
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the temptation, in both cases it may be said to operate by the 

force or influence of exam/pie, 

XIL The two branches of the secondary mischief of an act, The alarn 

and the d 

the alarm and the danger, must not be confounded: though ger, thou^ 

coimecteG 

intimately connected, they are perfectly distinct : either may are distin 
subsist without the other. The neighbourhood may be alarmed 
with the report of a robbery, when, in &ct, no robbery either 
has been committed or is in a way to be committed : a neigh- 
bourhood may be on the point of being disturbed by robberies, 
without knowing any thing of the matter. Accordingly, we shall 
soon perceive, that some acts produce alarm without danger: 
others, danger without alarm. 

X I f r. As well the danger as the alarm may again be divided, Both maj 
each of them, into two branches : the first, consisting of so much to the aao 

person, or 

of the alarm or danjger as may be apt to result from the future others. 
behaviour of the same agent : the second, consisting of so much 
as may be apt to result from the behaviour of other persons : 
such others, to wit, as may come to engage in acts of the same 
sort and tendency*. 

XIV. The distinction between the primary and the secondary The prim 

cons6~ 

consequences of an act must be carefully attended to. It is so quences 
just, that the latter may often be of a directly opposite nature to be mischi 
the former. In some cases, where the primary consequences of secondare 
the act are attended with a mischief, the secondary consequences 
may be beneficial, and that to such a degree, as even greatly to 
outweigh the mischief of the primary. This is the case, for 
instance, with all acts of punishment, when properly applied. 
Of these, the primary mischief being never intended to fall 
but upon such persons as may haj^en to have committed some 
act which it is expedient to prevent, the secondary mischief, 
that is, the alarm and the danger, extends no farther than to 
such persons as are under temptation to commit it : in which 

* To the former of these branches is opposed so much of the force of any 
punishment, as is said to operate in the way of reformaJLion : to the latter, 
BO much as is said to operate in the way of example. See ch. xiii. [Cases 
unmeet], par. ii. note. 
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case, in as far as it ten<Is to restraiii them from committing si 

acts, it is of a beneficial nature. 

XY. Thus much with regard to acts that produce positiTi 
in, and that immediately. This case, by reason of its siuj 

plicity, seemed the fittest to take the lead. But acta may pro 
Miunrltedf. duce mischief in various other ways ; which, 

those already epecified, may all be comprized by the foUowi 

abridged analysis. 

I Mischief may admit of a division in any one of three poinH 
of view. I. According to its own Tutlure. 2. According t 
its eatise. 3. According to the person, or other party, who il| 
the otiject of it'. With regard to its nature, it may be eithef ' 
simple or complex^ : when simple, it may either be positive or 
negative: positive, consisting of actual pain: negative, con- 
sisting of the loBS of pleasure. "Whether simple or complex, and 
whether poBitive or negative, it may be either certain or contin- 
gent. When it is negative, it consists of tite loss of some benefit 
or advantage : this benefit may be material in both or either of 
two ways: i. By affording actual pleasure:, or, 2. By averting 
pain or danger, which is the chance of paiu : that is, by affording 
security. In as far, then, as the benefit which a mischief tends 
to avert, is productive of security, the tendency of such mischief 
is to produce inseen/rity. 2. With regard to its cause, mischief 
may be produced either by one single action, or not without the 
eoncvrrence of other actions : if not without the coDcurrence of 
other actions, these others may be the actions either of the samt 
person, or of other persons : in either case, they may be either 
acta of the same kiiid as that ia question, or of other kioils, 
3. Lastlj-, with regard to the party who ia the object of the 
mischief, or, in other words, who is in a way to be affected by 
it, such party may be either an assignable' individual, or a 
be 
infi 



' There majr be other palotB of viev, uccordin^ to which muchief migU 
be divided, berades these : but this does not prevent the dividan here gina 
from being an exhaustive one. A lino may be divided in »ny. 01 ' " 
infinity of waya, and yet witbout leaving ia any one of those c 
remainder. See ch. xvi. [Division] i, note. 

' Cb. r. [PleaBurea and Pains] i. 

* See eb, xtL [Divirion] iv. note. 
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bl^e of individuals, or else & multitude of utuissignable indi- 
viduals. Wieu the object is au assignable individual, tliis 
indiTidnal may either be tlie person himself who is the author 
of tlie mischief, or some other person. When the individuals 
who arc the objects of it, are an unassignable multitude, this 
multitude may be either the whole political community or state, 
or some suhordhiate division of it. Now when the object of the 
mischief is the author himself, it may be atyled aetf-regarding : 
when any other party is the object, extra-regarding : when such 
other party is an individual, it may he styled private; when a 
subordinate branch of the community, semi-publie : when the 
whole community, public. Here, for the present, we must stop. 
To pureae the subject through its inferior distinctions, will be 
the buBinesB of the chapter which exhibits the division of 
ofiences'. 

The cases which have been already illustrated, are those in— applied w 
vUch the primary mischief is not necessarily otherwise thau aingaisr- 
Bimple one, and that positive : present, and therefore certain : 
producible by a single action, without any uecosBity of the con- 
currence of any other action, either on the part of tlie same 
agent, or of others ; and having for its object an assignable in- 
dividual, or, by accident, an assemblage of assignable individuals : 
extra-regarding therefore, and private. This primary mischief 
is accompanied by a secondary : the first branch of which is 
sometimes contingent and sometimes certain, the other never 
otherwise than contingent : both extra-regarding and semi- 
public : in other respects, pretty much upon a par with the 
primary mischief: except that the first branch, viz. the alarm, 
though inferior in magnitude to the primary, is, in point of 
extent, and therefore, upon the whole, in point of magnitude, 
much superior. 

XVI. Two instances more will be sufficient to illustrate the— to ai 
most material of the modifications above exhibited. cmsbv 

A man drinks a certain quantity of liquor, and intoxicates is leaa 
himself. The intoxication in this particular instance does himg^pj^'j^ 
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An ut of no sort of harm : or, what comea to the B&me thing, none that 
oacioa. ' perceptible. But it Is proboble, and indeed next to certain, tl 
^^^ a given number of acts of the same kind would do liim 

^^L considerable degree of hurm : more or less according to hia coD- 
^^H Btitution and other circumstancee : for this ie no more than wliat 
^^H experience manifests every day. It is also certain, that one act 
^^H of this sort, by one means or other, tends considerably to increase 
^^H the disposition a man may be in to practise other acts of the 
^^V same sort : for this also is verified by experience. This, there- 
fore, ia one instance where the miachief producible by the act is 
contingent ? in other words, in which the tendency of the act ia 
no otherwise mischievous than in virtue of its producing a chaivx 
of mischief. This chance depends npon the concurrence of other 
acts of the same kind ; and those such aa must be practised bj 
the same person, The object of the mischief is that very peison 

Ihimaelf who is the author of it, and he only, unless by occideittt. 
The mischief is therefore private and self-regarding. 
As to ite secondary mischief, alarm, it produces none 
duces indeed a certain quantity of danger by the influence 
example : but it is not often that this danger will amonnt to 
quantity worth regarding, 
BamtplelL XYII. Again. A man omita paying hia share to a public 
mentofa tax. This we see is an act of the negative kind'. Ia this then 
to be placed upon the list of mischievous acts ) Yea, certainly. 
Upon what grounds 1 Upon the following. To defend the 
tnunity against its external as well as its internal adversai 
are tasks, not to mention others of a less indispensable nati 
which cannot be fulfilled but at a considerable expense, 
whence ia the money for defraying this expense to come 
con be obtained in no other manner than by contributions 
collected from individuals; in a word, by taxes. The p: 
then of these taxes is to be looked upon as a kind of 
which it is necessary the governing part of the community 
receive for the use of the whole. This produce, before it 
applied to its destination, requires that there should be cei 
' See cb. vii [ActioiiB] viti. 
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ptraone commissioned to receive and to apply it. Now if tbesa 
perflons, liad they received it, would have applied it to its proper 
destination, it would have been a benefit ; the not putting tbem 
in a way to receive it, is then a mischief. But it is possible, 
that if received, it might not have been applied to its proper 
destination ; or that the services, in coasideratioo of which it 
was bestowed, might not have been perforraetl. It ia possible, 
that the under-officer, who collected the produce of the tas, 
might not have paid it over to hia principal : it is possible that 
the principal might not have forwarded it on according to its 
farther destination ; to the judge, for instance, who is to protect 
the community against its ctandeBtiue enemies from within, or 
the soldier, who is to protect it against its open enemies from 
withont: it is possible that the judge, or the soldier, had they 
received it, would not however have been induced by it to fulfil 
their respective duties : it is possible, that the judge would not 
have sat for the punishment of criminals, and the decision of 
controversies : it is possible that the soldier would not have 
drawn his sword in the defence of the community. These, 
together with an infinity of other intermediate acta, which for 
the sake of brevity I pass over, form a connected chain of duties, 
the discharge of which is necessary to the preservation of the 
community. They must every one of them be discharged, ere 
the benefit to which they are contributory can be produced. If 
they are all discharged, in that case the benefit subsists, and any 
act, by tending to intercept that benefit, may produce a mis- 
chief. But if any of them are not, the benefit fails i it fails of 
itself: it would not have subsisted, although the act in question 
(the act of non-payment) had not been committed. The benefit 
is therefore contingent ; and, accordingly, upon a certain sup- 
position, the act which consists in the averting of it is not a 
mischievous one. But this supposition, in any tolerably-ordered 
government, will rarely indeed be verified. In the veiy worst- 
ordered government that exists, the greatest part of the duties 
that are levied are paid over according to their destination : 
and, with regard to any particular sum, that is attempted. \a W 
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levied npoD an; particular person upou any particular c 

it ie therefore maDifest, that, unless it be certain that it will n 

be so dispoaeil of, the act of withhuldiiig it is a mischievous o 

The act of payment, when referable to any particular E 
especially if it be a email one, might also have failed of provi 
beneficial on another ground : and, conseciuently, the act of non-l 
payment, of proving mischievous. It ia poEsIble that the same 
Berviccs, precisely, might have been rendered without the money 
as with it. If, then, speaking of any small limited sam, such as 
the greatest which any one person is called upon to pay at a 
time, a man were to say, that the non-payment of it wonld be 
attended with mischievous conscqaencea ; this would be far from 
certain : but what comes to the same thing aa if it were, it ia per- 
fectly certain when applied to the whole. It is certain, that if 
all of a sudden the payment of all taxes was to cease, there wonlil 
no longer be any thing effectual done, either for the maintenance 
of justice, or for the defence of the community against its foreign 
adversaries ; that therefore tlie weak would presently he oppressed 
and injured in all manner of ways, by the strong at home, and 
both together overwhelmed by oppressors from abroad. Upon 
the whole, therefore, it is manifest, that in this case, though the 
mischief is remote and contingent, though in its first appearance 
it consists of nothing more than the interception of a beni^t, 
and though the individuals, in whoso favour that benefit would 
have been reduced into the explicit form of pleasure or security, 
are altogether unassignable, yet the mischievous tendency of the 
act is not on all these accounts the less indisputable. The mis- 
chief, in point of intensity/ and duration, is indeed unknown : it 
is uneeTiain .' it is remote. But in point of extent it is imniense ; 
and in point of fecaudity, pregnant to a degree that baffles 
calculation. 

XVm. It may now be time to observe, that it ia only ii 
case where the mischief is extra-regarding, and has s 
able person or persons for its object, that so much of i 
secondary branch of it as consists in alarm can have plao 
Whea the individuals it affects are uncertain, and idtogether a, 
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of sight, no alarm can be produced ; as there ia nobody whose 
Bufferings you can see, there is nobody whose sufferings you can 
be alarmed at. No alarm, for instance, is produced by non- 
payment to a tax. If at any distant and uncertain period of 
time BUeh offence should chance to be productive of any kind of 
alarm, it would appear to proceed, as indeed immediately it 
would proceed, from a very different cause. It might be imme- 
diately referable, for example, to the act of a legislator, who 
should deem it necessary to lay on a new tax, in order to make 
up for the deficiency occasioned in the produce of the old one. 
Or it might be referable to the act of an enemy, who, under 
fevour of a deficiency thuB created in the fund allotted for defence, 
might invade the country, and exact from it much heavier con- 
tribatioDB than those which had been thus withholden from 
the sovereign *. 

As to any alarm which such an offence might raise among the 
few who might dhance to regard the matter with the eyes of 
statesmen, it is of too alight and uncertain a nature \ja be worth 
taking into the account. 



§ 2. How IntsntioTMlity, dhc. may infiuence the mischief 
of an act. 

XIX, We have seen the nature of the secondary mischief, Secondaiy 
which ia apt to be reflected, as it were, from the primary, in the flueneed by 
cases where the individuals who are the objects of the mischief the agent'g 

' The imeatigatioa might, by a. proocsH rendered ohvionB hy analogy, be 
extended to the (xmeequences of nn act of a. beneficial nature. In botli 
inatances a third order of conaeqiiences may be reckoned 1« have taken 
place, when the influence of the act, through the medium of Che passive 
&calty of the patient, haa coma to affect bis active fecnlty. In this way, 
1. Evil may flow out of evil ,■ — inatance ; the exertiona of industry put a 
stop to by the extinction of induoement, resulting from s. ~'"" ' ■" 
of acts of rohbery or extortion, 2. Quod out of enil : — inaianee ; naoiw oi 
depredation put a stop to by a atesiiy course of puniahment. 3. EvU out 
of good: — instanoe; habits of industry put a etup to by an exceasive oouraH 
irf gratuitous bounty. 4. Good out of joorf ;— instance ; a conatant and 
incresaing course of industry, excited and kept up by the rewards afforded 
tij a r^alar and increasing market for the fruits of It. 
M 3 
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are assignalile. It is now time to examine into the circumstancen 
upon which the production of snch secondary mischief depends. 
Tiiese circumstanceB are no others than the four articlcB which 
have formed the BubjectB of the four last preceding chapters : 
viz. I. The intentional itf. 2. The conBciouEness, 3. The motive. 
4. The diepoEition. It is to be observed all along, that it is odI; 
the danger that is immediately governed bj the real state of the 
mind id respect to those articles : it is by the apparent state of 
it that the alarm is governed. It is govei'ned by the i-eal only 
iu as far as the apparent happenE, as in most cases it may be 
expected to do, to quadrate with the real. The different in- 
fluences of the articles of intentionality and consciouenesa may 
be represented in the several cases following. 

XX. Case i. Where the act is so completely unintentional, 
a» to be altogether involuntary. In this case it is attended with 
no secondary mischief at all. 

A bricklayer is at work upon a house : a passenger is walking 
in the street below. A fellow-workman comes and ^vea the 
bricklayer a violent push, in consequence of which he falls upon 
the passeoger, and hurts him. It ia plain there is nothing in 
this event that can give other people, who may- happen to be in 
the street, the least reason to apprehend any thing in future on 
the part of the man who fell, whatever there may be with regard 
to the man who pushed him. 

XXI, Case 2. "Where the act, though not unintentional, is ii»* 
advised, insomuch that the mischievoiu part of the conaequeDcea 
is unintentional, but the unadviaednesa ia attended with heedkti- 
rtess. In this case the act is attended with some small degree of 
secondary mischief, in proportion to the degree of heedlessoeas. 

A gi'oom being on horseback, and riding through a frequented 
street, tui-us a comer at a full pace, and ridee over a passenger, 
who happens to be going by. It ia plain, by this behavioor 0! 
the groom, some degree of alarm may he produced, less or 
greater, according to the degree of heedlessness betrayed b/ 
him : according to the quickness of his pace, the fulness of the 
^ and 80 forth. Ke has done mischief, it na,j be ssid, I7 
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Ilia carelessness, already: who knows but tliat on other occasions 
the like cause may produce the like effect 1 

XXII. Case 3. Where the act is misadvised with respect to a 



1 



(what comes to the same thing) outweighed the primary mis-' 
chief : and there is no rashness in the case. In this case the act 
is attended with no secondary mischief at all. 
It ia needless to multiply examples any farther. 

XXIII. Case 4. "Where the act is misadvised with respect to a 
circumstance which wonid have excluded or counterhalanced the SS^Mft? 
primary miacliief in yart, but not entirely: and still there is no'^tho™ 
rashness. In this case the act is attended with some degree of ™"™«*'- 
secondary raisohiefj in proportion to that part of the primary 
which remains unexoluded or un counterbalanced. 

XXIV. Case 5. Where the act is misadvised with respect to Canes. 
a circumstance, wfiich, had it existed, would have excluded or~-"- — ■■ 
counterbalanced the primary mischief entirely, or in part : and 
there is a degree of rashness in the supposal. In this case, the 
tLCt is also attended with a farther degree of secondary mischief, 
in proportion to the degree of rashness. 

XXV. Case 6. Where the consequences are completeli/ inten- Cam e. 
tionid, and there is no missupposal in the case. In this case theqm 



a) 
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secondary mischief is at the highest. 

XXVI. Thus much with regard to intentionality and 1 
BcioQsneBS. We now come to consider in what manner 
secondary mischief is affected by the nature of the motive. -, 

J J tftkea not 

Where an net ia pemicions in its primary consequences, the away the 
secondary mischief is not obliterated by the goodness of the mo- tb 
tiTe; though the motive be of the best kind. For, notwith-qii 
standing the goocJness of the motive, an act of which the primary 
consequences are pernicious, is produced by it in the instance in 
question, by the supposition. It may, therefore, in other in- 
Etances : although this ia not so likely to happen from a good 
motive as from a bad one'. 
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XXVII, An act, which, though pemicioaa in its primary 
consec[U8nces, is rendered in other respects beneficial upon the 
whole, by virtue of its secondary eon sequences, is not changed 
back again, and rendered pernicious upon the wliole by the 
iniJness of the motive ; although the motive be of the worst 

SXVIH. But when not only the primary conseq^uencea of an 
act are pernicious, but, in other respects, the secondary likewise, 
■hflTB the secondary mischief may be aggravated by the nature of the 
motive; so much of that mischief, to wit, as respeots the future 
behaviour of the same person. 
LMt'SthB XXIX. It is not from the worst kind of motive, however, 

{that is, of loTe of reputation) or even of benevolence. When RavaillBo 
aESMBinfited Henry IV. it woa from a, principle of religion. Bnt this did 
not BO much as abate from the miachief of the act. It even rendered the 
act etilL mors misehievoua. for a reiisoD that we xhall >iee preeently, than if 
it had originated from a principle of revenge. When the conapiraton 
against the late king of Portugal attempted to assaselnnte him, it is said 
to have been from a principle of honour. But thia, whether it abated or 
no. will eertainl; not be thought to have outweighed, the mischief of the 
act. Had a son of Kavaillao'e, aa in the ease before Hupposed '. merely on 
the Hcore of filial affection, and not in coneequence of any participation in 
his crime, pnt him to death in order to rescue him from the aeverer bands 
□f justii^, the motive, although it should not be thought to afford any 

Cof of a mischievous disponition, and should, even in caite of punishment, 
e madeauoh rescuer an object of pity, would hardly have made the act 
of rescue a beneGcial one. 

^ The prosecution of offences, for instance, proceeds moat eommonlj 
&om one or other, or both togather, of two motjvea, tbe one of which is d 
the self-regarding, the other of the dissocial kind ; viz. pecuniary interest, 
and iU-will : from pecuniary interest, for instance, whenever the obtumiig 
pecuniary amends for damage Buffered is one end of the prosecution. It ti 
oonunon enough indeed to hear men speak of proBflcutions undertaken from 
jiuMc e-^nt : which is a branch, as we have seen ', of the principle of beae- 
votence. Far be it from me to deny but that such a principle may inj 
frequently be an ingredient in the sum of motives, by which men are 
engaged in a proceediog of this nature. But whenever such a. proceeding 
is engaged in &om the sole influence of public spirit, uncombined with tlie 
least tincture of self-interest, or ill-will, it must be acknowledged to be ■ 
proceeding of the heroic kind. Now acts of heroism are, in the very eeacnoa 
of them, but rare : for if they were common, they would not he actc of 
heroism. But prosecutions for crimes are very frequent, and yet, nnltfl 
in very particular cireumstances indeed, thay are never otberwiie than 
beneacial. 

■ CO. xi.[DiBpodllanliY, 
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that the secondary mischief of an act receives its greatest aggra-cs 
vation. tii 

XXX. The aggravation which the eecondary mischief of an It does the 
act, in as far as it respects the future behaviour of the same m 
Iterson, receives from the nature of a motive in an individual te 
case, IB as the tendency of the motive to produce, on the part of to prodnoo 
the same person, acta of the hke had tendency with that of the ' 
act in question. 

XXXI. The tendency of a motive to produce acta of the like— *!iichi« 
kind, on the [lart of anj- given person, is as the strength and BtreiiBth snd 
constancy of its influence on that person, as applied to the pro- 
duction of such effects. 

XXXII. Tlie tendency of a species of motive to give hirth to GenmJ effl- 
acte of aoy kind, among persons in general, is as the strength, fvs^ 01 
constancy, and eaiUn»ivenes»'^ of its influence, as applied to themcssured. 
production of such effects. 

XXXIII. Now the motives, whereof the influence is at onceA miMhier- 

oui act is 
most powerful, most constant, and most eitensive, are the mo- ""ore so, 
lives of physical desire, the lovo of wealth, the love of ease, the from a seir- 
love of life, and the fear of pain; all of them self-reeardinff than when 

^ . , ,. , , " from a diBBO- 

motives. The motive of displeasure, whatever it may be in pomt eUi motive. 
of strength and extenstveness, is not near so constant in its in- 
fluence (the case of mere antipathy excepted) as any of the other 
three. A pernicious act, therefore, when committed through 
vengeance, or otherwise through diEplcasure, is not near so mis- 
chievous as the same pernicious act, when committed by force of 
any one of those other motives^. 

' Ch. iv. [Value]. 

' It is for this reason that a threat, or other peraoiuil outrage, when com- 
mitted on a stranger, in purauance of a achome of robbery, ia productive of 
more miachief in society, and accordingly is, perhaps, every where more 
uBVerel; puni^ed, than an outrage of the same kind offered to an acquaiot- 
Hnce, in prosecution of a scheme of Tengeance. No man is alnaya in a 
ra^. But, at all times, every man, more or leaa, lovea money. Accord- 
in^y, although a man b; his quarreleoiiieDefls should for once have been 
engnged in a bad action, he may nevertheless remiun R long while, or even 
liiB whole life-time, without eiigajpng in another liad action of the sanae 
kind 1 for lie. may very well remain his whole life-tiiue without engaging in 

a quarrel : nor at any rate will he quarrel >ni*iV taoie l^^Q oiuit ^^^^^^ 
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— Boovan XXXrV. As to the motive of religion, whatever it may 

inpfttmitbe sometimes prove to bo in point of strength and constancy, it is 

rdieian. uot in point of extent bo univereal, especially in its application 

to acts of a mischievous nature, us any of the three preceding 

motives. It may, however, be as universal in a, particular Btat«, 

I or in a particular district of a particular state. It is liable 

indeed to he very irregulw in its operations. It is apt, howevKr, 
to he frequently as powerful as the motive of vengeance, or 
indeed any other motive whatsoever. It will sometimes even 
be more powerful tlian any other motive. It ia, at any rate, 
much more constant'. A pernicious act, thei-efore, when com- 
mitted through the motive of religion, is more mischievone than 
when committed through the motive of ill-will. 
How the XXXV. liastly, The secondary mischief, to wit, so much of it 

"jsciiBns as hath respect to the future hehavionr of the same person, » 
by diapoai- aggravated or lessened hy the apparent depravity or beneficence 
of his disposition : and that in the proportion of such apparent 
depravity or heneficence. 
''™™^<>n XXXVI. The consequences we have hitherto been speakinj,' 
^i^^raod- of, are the neUural consequences, of which the act, and the other 
^^ articles we have been considering, are the causes : consequences 

^^L that result from tlie behaviour of the individual, who is the 

^^P offending agent, without the interference of political authority, 

^^r We now come to apeak of 'punisliment : which, in the sense in 

or a few people a,t b time. But if e. man, by hie love of money, bna one* 
been ettgageil in n bud nction, such le u aoheme of roblwry, he may at uiy 
time, by the influenoe of tho same motive, be engaged in acts of the xaoie 
degree of enormity. For take men Chrougliout, if a nian loves money to it 
certain degree to-day, it is probable tbat he will love it, at leant in eijUBl 
degree, to-morrow. And if a man ia dieposed to aofjnire it in that way. lie 
wiU find iniluoement to rob, whereaoerer and whensoever there are peojilo 
to be robbed. 

* If a man happen to take it into his head to aflsamlnate with his own 
hands, or with thu itword of justice, tho9e whom he calia heretioa. that in. 
people who think, or perhaps only speak, differently upon a aubjeot whicA 
neitiier party undemtaDda, he will be aa mueh inclined to do tbii at oms 
time aa at another. Fanatioism never sleeps : it ia never glutted : it ii 
neier stopped by philanthropy ; for it makes a merit of trampling on phi- 
lanthropy : it is never stopped by oonBoience ; tor it ban pressed conscience 
into its service. Avarico, lust, and vengeanee, have piety, beoevolence, 
honour; £inaticiam baa nothing to oppose it 
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which it is here considered^ is an a/rtificial oonsequence, annexed 
by political authority to an offensive act, in one instance ; in 
the view of putting a stop to the production of events similar 
to the obnoxious part of its natural consequences, in other 
instances. 




happiness. 



mieondof 1, The general object which nil laws have, or ought to have, 
)ii, is to augment the total happiness of the commnnily; 

and therefore, in the first place, to cicludei, as far as may be, 

every thing that tends to subtract from that happinesB : in other 

words, to exclude mtBchief. 
mmt^"™''' ^^- B'^t«" pUDishmeot ia mischief: all punishment in iUelf 
o^il- is evil. Upon the principle of utility, if it ought at all to he 

admitted, it ought only to be admitted in as far as it promises to 

exclude some greater evil'. 

Senirf^™ ' Wliat follows, relative to the aubject uf punishment, ought regularlj tn 

xn^mi 'oilier be preceded b; a distinct chapter rrn the ends of puniahment. But having 

wSi^in'cnii little to say on that particular branch of the subjoct, which has not been 

ai™iio°''°t **''' before, it fleeuied better, in a work, wliioh will at any rate be but too 

voluminous, bi omit this title, reserving it for another, hereafter to be pnb- 

liahed, intituled The Theory of FanUhra^ntK To the aame work I niuB 

refer the aualysiB of the several posaihle modes of punlsfament, a pnrticuUi 

And minute examinatioD of the nature of each, and of its advantages and 

dieadvaiitages. and various other disquieitious, which did not Beem absolutdy 

neoessaiy to be inserted here. A very few words, however, ooaoeming the 

ends of pimishment. can snarcely be dispensed with. 

S'epSi'rf"'' ^''^ immediate principal end of punishment is to oontrol action. Thii 

pmuihrneni. action is either that of the ofieuder, or of others : that of the offimder t( 

controls by its influence, either on bis will, in which case it is said tu 

operate it; the way of rejormation : or on his physicid power, in which caK 
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111, It is plain, therefore, tliat ia the following cases puuiali- Th(a|Bfore 
meiit oug-lit not to be inflicted. beadmiiwd; 

1. "Where it is groundless : where there is no miscbief for it i- wiiwe 

groundless. 

to prevent ; the act not being mischievous upon the whole. 

2. Where it must be inefficacious : where it cannot act so as 2.. inefio»- 
to prevent the miHchief. 

3. Whei-e it ia UTvprofitahh, or too e^tpensive: where tbe3.TJnp 
mischief it would produce would he greater than what it pre- 
vented. 

4. Where it ifl }M«(i?Ms ,- where the mischief may be prevented, 4.0fnMid- 
or cease of itself, without it ; that is, at a cheaper rate. 



2. Casei in which punishment is groundless. 



Unprottid 

«d- 

1 



^^IV, I. Wliere there has never been any mischief; where nol-'Where 
t-cii 11 i>it - . there has 

miscmei has been produced to any body by the act m question, nsver boen 
Of this number are those in which the act was such as might, on chief: aa in 
some occasions, be mischievous or disagreeable, hut the person consoat. 
whose interest it concerns gave his consent to the performance of 
it'. This consent, provided it be free, and fairly obtained', is 
the best proof that can be produced, that, to the person who 

it is said lo nperate by disaiilemKnt : that of others it cnn influeace no other- 
wise than by its inflnencs over their wills; in whicli case it is said to ope- 
rate in tiia way of taamplt. A kind of collateral end, which it] has a 
DAtural tendency to answer, in that of affording a pleasure or satisfaction 
to the party injured, where there is one, and, in general, to parties whose 
ill-will, whather on a self-regarding account, or on the account of sympathy 
or nntipaUiy, haa been excited by the offence. This purpose, as jar as it 
can be answered fjralie, is a benehcial one. But no punishment ought to 
be allotted merely to this purpose, because (setting aside its effects in the 
way of ctmtrol] no such pleasare is ever produced by punishment aa can 
be equivalent to the pain. The punishment, howaver, which is allotted to 
the other purpose, ought, as far as it can be done without expense, to be 
acoomniodated to this. SatisfHction thus adrainintered to a party Injured, 
in the atiape of a dissocial pleasure ', may be styled a vindictive satis&ctiou 
or compensation : te a compensation, administered in the shape of a self- 
regarding profit, or stock of pleasure, may be styled a lucrative one. See 
B. I. tit. VI. [Compensation]. Example is the most important end of all, 
in proportion as the namber of the persona under temptation to offend is to 

' See B. I. tit. [Justilicatioiis]. 
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rgivea it, no mlscliie^ at least no iiiime<Iiate miacliie^ upoo the 
whole, is done. For no man can be bo good a judge as the nuiu 
himself, what it is gives him pleasnre or displeaBure. 

S.Wliere V. 2. Where the mischief was outweUihed : although a mis- 

t&e laiaeliiar , . „ , , , , 

was out- chiet was produced by that act, yet the same act was neceasary 

inprecau- to the production of a benefit which was of greater value' than 

raiamty, the mischief. This may be the case with any thing tliat is done 

eierei»eot in the way of precaution against instant calamity, as also wit!] 

any thin^ that is done in the exercise of the several sorts of 

powers necessary to he established in every communily, to wit, 

domestic, judicial, military, and supreme*. 

3.— orwUl, VI. 3. Where there is a certainty of an adequate compensa- 

tsiniT be tion : and that tu all cases where tJie offence can be committed. 

eompHnm- This supposes two things; 1. That the offence is such as admits 

I of an adequate compensation : 2. That euch a compensation is 

sure to be forthcoming. Of these suppositions, the latter will be 
found to be a merely ideal ooe : a supposition that cannot, in 
the universality here given to it, be verified by fact. It cannot, 
therefore, in practice, be numbered amongst the grounds of 
absolute impunity. It may, however, be admitted as a ground 
for an abatement of that punishment, which other consideration^ 
standing hy themselves, would seem to dictate '. fl 

§ 3. Caseg in which jmmskmeTit must be inefficaciouB. 
These are, 

i.WherB VII. I. Where the penal provision is not established until 

the penal 

' See »upr«, oh. iv. [Value]. 

' See Book I. tit. [Jnatificatione]. 
HtnccOic ' Thie, for eiample, Beemu to have been one ground, at laaat, of 

ihe^eptoaf' &vour ahuwn by perhapB all sjstemB of iaw«, to such offeudepg aa stand 
rMporunbie upon a footing of reflponsibility : Bhown, not directly indeed to the pereooa 
D ifmiiic mer. themHelves I but to such offeac«i u none but respumdbts peisons are tikelj' 
■"-' '- bavB the opportunity of engaging in. In partioulnr, tbia aeenu to be 

B reason why embeizlenient, in certain chhbb, has not coDUDooly been 

nished upon the footing of theft: nor mercantile frands upon that of 



J 



1 



XIII.] Cases Unmeet/or PunUhment. 173 

after the act is done. Such are the cases, i . Of an ex-poat-Jacto provision 
law ; where the legislator hiinaeK appoiote not a puutBhinent till late: u hi, 
after the act is done, z. Of a sentence beyond the law ; where /m(o law. 
the judge, of his own authority, appoints a pimishment which the ifgai aen- 
legialatur had not appointed. 

VIIL 2. Where the penal provision, though established, is naS 3. Or ii 
conveyed to the notice of the person on whom it seems intended known: 09 
that it should operate. Such is the case where the law has sniseientif 
omitted to employ any of the expedients which are necessary, to gated. . 

maie sure that every person whatsoever, who is within the reach ■ 

of the law, be apprized of all the cases whatsoever, iu which I 

{being in the station of life he is in) he can be subjected to the I 

penalties of the law'. 

rS. 3. Where the penal provision, though it were couToyed S-.Where the 
to a man's notice, eould produce no effect on him, with respect to ba duiflired 
the preventing him from engaging in any act of the sort iu qnes-act: sain, 
tion. Such is the case, i. In extreme infanej/j where a man [a] inj^cy. 
has not yet attained that state or dispOBition of mind iu which 
the prospect of evils so distant as those which are held forth hy 
the law, has the effect of influencing his conduct. 2. In insanity; [b] Insaniiy. 
where the person, if he has attained to that disposition, has since 
been deprived of it through the influence of some permanent 
though unseen cause. 3. In intoxication ; where he haa been f"].]^'**-) 
deprived of it by the transient influence of a visible cause : such 
as the use of wine, or opium, or other drugs, that act in this 
munner on the nei'vous system : which condition is indeed 
neither more nor leas than a temporary insanity produced by 
an asugnable cause^. 



' See B. n. Appendir, tit. iii. [Pramnlgation]. 

' Notwithstanding what is here aaid, the eaaes of infiiDcy aad intaiication in 
(a« we shall see hereafter) cannot be looked upon iu practice aa aSbrding "^ 
sufficient grounds for abeoluta impunity. But thia exception in point oihe 
practice is no objection to the propriety of the rule in point of theory.^ 
Hie ground of the exception ia neither more nor leea than the diHiculty 
there a of acertaining tliu matter of fact: viz. whether at the requisite 
point of time the party waa actnallj in the Blate in queatinn ; tbat ia, 
iriiether a given case comes realty undec the rule. Suppose the matter uf 
' ' cftpable of being perfeotlj aacertjiined, without danger 01 TOiaViOtB.'iSia 
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tOrnot S. 4. "WTiere the penal provision (altliough, being conveyed 

dividoii ■(.■t to tlie party's notice, it might very well prevent his engaging iu 
u ^^ acta of the sort in question, provided he knew tliat it related to 
those acts) could not have this effect, with regard to the ijidi- 
mdual act he is about to engage in : to wit, because he knows 
not that it ia of the number of those to which the penal pro- 
[airninten.viBion relates. This may happen, i. In the case of tmitUentiim- 
ality ; where he intends not to engage, and thereby knows not 
that he ia about to engage, in the act in which eventually he is 
Ibirnmn- ahout to engage'. 2. In the case of unconsdoutnesa ; where, 
iQDBDfiBB. ^[^[jQygjj (ig mg^y ]tnu„ that he is about to engage in the ad 
itself, yet, from not knowing all the material ciTcamatancig at- 
tending it, he knows not of the tendency it has to produce that 
miBchief, in contemplation of which it has been made penal in 
[0] Mtasup- most instances. 3. In the case of missupposal ; where, although 
"""^ he may know of the tendency the act has to produce that 

degree of niiechief, he suppoaea it, though mistakenly, to be 

» attended with some circumstance, or set of circumstances, which, 

if it had been attended with, it would either not have been 
productive of that mischief, or have been productive of Buch a 
greater degree of good, aa has determined the legislator in such a 
case not to make it penaP. 
B.Ori»artcd XI. 5. Where, though the penal clause might exercise a fnll 
oppmicesu- and prevailing influence, were it to act alone, yet by the pre- 
B« bf, dominant influence of some opposite cause upon the will, it must 

necessarily be ineffectual ; because the evil which he seta himself 
about to undergo, in the case of his not engaging in the act, is so 

improprietj of punishment would lie as indubitablo in these caaea as in Bnjf 

The ruiDii rsr The reHsim that is commonly aligned for the establinhing an eieiDption 

taifBeti™ from punishment in favour of inlantB, insane peraons, and persons uurter 

"aS^ V"" intoxication, is either false in !t^ or confueetUy eipreaaed. The phnue a. 

B wrong "that the will of these peraons oonoura not with the act ; that thay have no 

footlog.i Ticionswill; or, that thej have not the free uae of their will. Bntaupptue 

all this to be tmel What ia it to the purpose! Nothing: except in M 

^^_ far aa it implies the reasoD given in the text. ^_ 

^^L ' See ch. viii. [latentiomUity]. ^M 

^^^k > SceB.l,lil,l¥.[EiemptioDBl,»ndlit.vU,[EilcnualiuusJ, ^H 
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great, that tlie evil denounced by the penal clause, in case of bis 
engagiDg in it, cannot appear greater. This may happen, I. In [a] Physical 
the case of physical danger; where the evil is such as appears 
likely to be brought about by the unassisted powers of nature. 
2, In the case of a threatened mischief; where it is such as [bi Thrmt- 
appeara likely tji be brought about through the iateutional and chief. 
consciouB agency of ntan^. 

Xn. 6, "Where {though the penal clause may exert a full andii.—orthB 
prevailing influence over tiie will of the party) yet his physical gnn» omnot 
faculties (owing to the predominant influence of some physical tepminnilon: 
cuuse) are not iu a couditioa to follow the determination of the 
will ; insomuch that the act is absolutely involwntary. Such is Phyiiral 
the case of physical compulsion or restraint, by whatever means or i™(™int. 
brought about ; where the man's hand, for instance, is pushed 
against some object which his will disposes him not to touch ; or 
tied down from touching some object which his will disposes him 
to touch. 

§ 4. Cases where punishment is unprofitable. 
These are, 

XIII. I. Where, on the one hand, the nature of the offencti, on 1. Where, 
the other hand, that of the punishment, are, in the ordinary stale of naae in 
of things, such, that when compared together, the evil of the puniahtuent 
latter will turn out to be greater than that of the former. ducenioro 

XrV. Kow the evil of the punishiueat divides itself into fourotrcnoo 
branches, by which so many different seta of persona are affected. „ .. Lj 
I. The evil of coercion or restraint : or the pain which it gives a oiiiieV * 
man not to be able to do the act, whatever it he, which by tlier'i"'J>ui' 
apprehension of the punishment he ia deterred from doing. This ™' W "•- 

' Hie influences of the marai and rcli^'ums aanctioiis, or, in other words, why thcii- 
of tha motives otlore of repiitaCion aad religion , are other causea, the force m„''^"d^ 
of which mny, upon particular occaeions. coma to be greater than that of iieious mc- 
tny punishment which the JegiUatot- ia able, or at least whicb he will thinh m^iiciud Is 
proper, to apply. Thane, therefbre, it will be proper for him to have his '''""°"'"" 
eye upon. But the force of these in^uencea is variablci and different in 
different times and places : the force of the foregoing influences ia conetant 
and the same, at all times and every where. These, therefore, it can never 
he proper to look upon as safe grounds for eatablishing absolute impunity: 
owing (aa in the nbove-mentiosed cases of infancy and intoxicatioa) to tha 
I tnpncticalHlity of ascertaining the matter of fact, 
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rb] Appro- is Felt by those by whom the law is observed. 2. The evil of 
apprehenswn : or the pain which a man, who haa exposed him- 
self to puiiishmeut, feels at the thoughts of undergoing it. Tbia 
is felt by those by whom the law haa been broken, and who feel 

[c] Saflbr- themeeWes in danger of its being executed upon them. 3. The 
evil of sfiffertmes' : or the paiu which a. man feeb, in virtue of 
the punishment itself, from the time when lie begins to undergo 
it. This is felt by those by whom the law is broken, and upon 

Cd] Dc!ri>&- whom it comes actually to be executed. 4. The poin of sym- 
pathy, and tLe other derivative evils resulting to the persons 
who are in connection with the several classea of original auf- 

»ferera juat mentioned \ Now of these four lota of evil, the first 
will be greater or less, according to the nature of the act from 
which the party is restrained : the necoud and third according to 
the nature of the punishment which stands annexed to that 
offence. 
(Tho evil of XV. On the other hand, as to the evil of the offence, this will 
beins dir- also, of course, be greater or less, Eiccording to the nature of each 
oordiiigto offence. The proportion between the one evil and the other will 
ofthenT- therefore be different in the case of each particular offence, Tbe 
not be re- cases, therefore, where punishment is unprotitable on this grounii, 
here.) can by no other means be discovered, than by an esamioatiou of 

each particular offence ; which b what will be the business of 
the body of the work. 
IB XVI. 2. Where, altliough in tbe ordinary state of things, tbe 
evil resulting; from the punishment is not greater than the benefit 
rSunof "^ which ia likely to result fi-om the force with which it operates, 
during the same space of time, towards the excluding the evil of 
the offence, yet it may have been rendered so by the influence of 
some ocecmonal circuiustameei. In the number of these circum- 
[ai The stances may be, i. The multitude of delinquents at a particular 

multitude of j ■ t. ir 

deiinqueniH. juncture ; being auch &a would increase, beyond the ordinary 
measure, the quantum of the second and third lots, and therebj 
also of a part of the fourth lot, in the evil of the piu 
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z. The extraordinary value of the services of some one deliu- ib] T] 
quent; in the case where the effect of the punJEhment would delLrui 
be to deprive the community of the beaefit of thoee services. 
3. The displeasure of the people; that is, of an indefinite number M Tlia 



1 
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the influence of some occasional i 

ceive, that the offence or the offender ought not to be punished at 

all, or at least ought not to be punished in the way in question. 

4. The displeasure o^ foreign powers ; that is, of the governing Id] Ths 

body, or a considerable number of the membera of sora^ foreign of Uaeii^ 

community or communities, with which the community in ques- 

4uHi is connected. ^— 

^H § 5. Cases wiiere pimiskmeut is needless. ^H 

These are, ^B 

XVH. I. Where the purpose of putting an end to the practice i. WTiofs 
may be attained as effectually at a cheaper rate ; by instruction, is to be 

■'. ,, , - 'prevented at 

for instauce, as well as by terror: by mformmg the under- a ebeoper 
btanding, os well as by exercising an immediate influence on the 
will. This seems to be the case with respect to all those offences By in 
which consist in the disseminating pernicious principles in mat- 
ters of duly/ of whatever kind the duty he ; whether political, 
or moral, or religious. Aud this, whether such principles be 
disseminated utider, or even vntknut, a sincere persuasion of 
their being beneficial. I aay, even without; for though in such 
a case it is not instruction that can prevent the writer from 
endeavouring to inculcate his principles, yet it may the readers 
from adopting them : without which, his endeavouring to incul- 
cate them will do no harm. In tuch a case, the sovereign will 
commonly have little need to take an active part : if it be the 
interest of one individual to inculcate principles that are per- 
nicious, it wiU as surely be the interest of iither individuals to 
expose them. But if the sovereign must needs take a [)art in 
the controTersy, the pen is the proper weapon to combat error 
with, not the sword. 



CHAPTER XIV. 



OF THE PHOPOKTION BETWEES POKISHHENTS I 



I. Wk have seen that the general object of all laws is to p 
Tent miBchief ; that is to eay, when it ia worth while ; bnttitat^' 
vbere there are no other means of doing this thaa punishment, 
there are four cases in which it is not worth while, 
ts n. When it is worth while, there are four subordinate designs 
or objects, which, in the course of his endeavours to compass, as 
far as may he, that one general object, a legislator, whose views 
are governed by the principle of utility, comes naturally to pro- 
pose to himself. 

III. I. His first, most extensive, and most elijj'ible object, is 

- to prevent, in as far as it is jiossible, and worth while, all sorb 
of offences whatsoever ^ : in other words, so to manage, that Hh 
offence whatsoever may be committed. I 

IV. 2. But if a man must needs commit an offence of Bone , 
kind or other, the next object is to induce him to eommit an 
offence fea« mischievous, rather than one more mischievous : in 
other words, to choose always the least miaehievoua, of two 
offences that will either of them suit hia purpose. 

V. 3- When a man lias resolved upon a particular offence, the * 
nest object is to dispose him to do no viore misehief than ie 
neeegaary to his purpose : in other words, to do as little miscbioF 
as is consistent wich the benefit he has in view. 

— VI, 4. The last object is, whatever the mischief be, which it 
is proposed to prevent, to prevent it at as cheap a rate tt 



Vll. Subservient to these four objects, or purposes, muft be 

' By offeneet 1 meBn, at present, atta which appear to him to h»ve • 
lenifency to produce mischief. 
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the rules or canons by which the proportion of punishraenta ' to iw 
offences ia to be governed. m 

VIII. Rule r, i. The first object, it has been Been, is to 
prevent, in aa far as it is worth while, all aorta of offences ; i^**^^, 
therefore, theotteno. 

The value of the puniihmenl nvuM not he less in any aaae iTmh 
what is avffi'dent to outweigh that of the proJU* of Hie offence^. 

If it be, tbe offence (unless some other cooaiderationB, 
independent of the puniabment, should intervene and operate 
efficaeiouBly ia the character of tutelary motives *) will be 
Bure to be committed notwithstanding " : the whole lot of 

' The ume rules (it is to be observed) may ba applied, with little varia- The same n 
tioo, to rewords ob well aa punislimeat : in short, to motives in general, jl|'„l)!,™^|^ *° 
which, aooording as they are of the pleaaurable or painful kind, ate of the nen""!- 
nature of Ttaard at paniikmeiit : and, according aa the act they are applied 
to prfiducw is of the poaitive or negative kind, are styled impelling or re- 
■trainiDg. See eh. x. [Motives] ilui. 

' By the profit of an offtnoe, ia to be understood, not merely the peon- Piofii mny tie 
Diary profit, but the pleasure or advantHge, of whatever kind it be, which E'„j|'a"iS ^ ' 
» man reaps, or expects to reap, from tlie gratification of the desire whioh pecuniair. 
prompted him to engage in tbe offence'. ?■ 

£.It is the profit (that la. the expectation of the prolityof the offence th>t tepm^ety «r 
oonstituteg the impeUing motive, or, where there are several, the sura of [jj^ pSiSilSi'i 
the impellingnmtives.hy which a man is prompted to engage in the offencts" o^s"' ij^'"^ 
It is the punishment, tlrat is, the expectation of the pnnisbment, that con- \',^' -' '- 
nitutes Uie realraining motive, which, either by itself, or in conjunction 
with others, is to act upon him in a contrary direction, so as to induce him 
to abstain from engaging in the ofience.J Aodilental cireumstances apart, 
the strength of the temptation is as the force of tbe seducing, that is, of 
the impeUing motive or motives. To say then, as authors of great merit 
aod great name have said, that the punishment ought not to increase with 
(he strength of the temptaCioo, is na touch as to say in mechanics, that the 
moving force or mDiHenliim of the power need not increase in proportion to 
-• the momentum of the hurthea. 

' Beccaria, dei diletti. \ t. id. tiud. par. Morellet, $ 13. 

< See ch, li. [DiBpoHitions] jutii. 

' It ia a well^nawn ad^e, though it is to be hoped not a true one, that 
■very man has his price. It ia commonly meant of a man's virtue. This 
nying, though in a very different sense, w»s strictly veritied by some uf 
the Anglo-Saxon laws : by which a Gxed price was set. not upon a man's 
viitne indeed, but upon his life : that of the sovereign himself among the 
rest. For loO sbilliiigH you might have killei! a peasant 1 for aii times aa 
Uaoh, a nobleman : for sii-and-thirty times as much you might have killed 
"'V king'. A king in those days was worth exactly 7,10a ehilliiigs. If 

'litbe heir to the throne, for i-xample, grew weMy of waiting for it, he 
d legal way of gratifying his impBtieuce : he tiail but to kill 
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punishment will be tirown away : it will be ftltogether ine^- 

The jiro- IX. The above rule has been often objected to, on (tceount of 

iokitiB the its Beeming harshness ; but this can only Lave happened for want 
thot™pta- of its being properly underatood, Tlie strength of the tempts- ' 

srouDdor ^liiD, e(xteris parihua.ts ae the profit of the offence ; thequontum 
ubalement, ^ r - a -i. 

□DcA^^Dn of the punishment must rise with the profit of the offence: 
eaterii paribuK, it must therefore rise with the strength of tiia 

I temptation. This there is no disputing. Time it ie, that tbe 

stronger the temptation, the less conclusive ia the indication 
which the act of delinquency affords of the deprHvity of the 
offender's disposition'. So fav then as the absence of any 
aggravation, atUing from extraordinary depravity of dispositiOT, 
may operate, or at the utmost, bo far hh the presence of a gronnd 
of extenuation, resulting &om the innocence or beneficence of tbe 
offender's disposition, can operate, the strength of the temptaticin 
may operate in abatement of the demand for punishment. But 
it can never operate so for as to indicate the propriety of makii^ 
the punishment jjieffectnal, which it is sure to be when brought 
below the level of the apparent profit of the offence. 
The partial benevolence which should prevail for the re- 
duction of it below this level, would counteract as well thoee 
purposes which such a motive would actually have in view, u 
those more extensive purposes which benevolence ought to have 
' in view: it would he cruelty not only to the public, but to the 

tho king with one hand, and pay himaelf with the othec, nnd all was rigLl. 
An earl Godwin, or a duke Streon, oould have boueht the lives of a wSola 
dynaat;. It is plain, that if ever a Iiing in thane days died in his bed,!' 
muet have had aomeChlng elite, besides this law, tu thank for it. This bemg 
the produatiou of t, remote lutd barbarauB age, tlie abBUrdity of it is pn- 
sently recognised': bnt, upon eiamination, it would be fouml, that the 
ireshest liws of the most oiviliaed nutinna are continutilly falling into \h» 
same error'. This, in short, ia the case wheresoever the punislinient ii 
filed while the pmKt of delinqueqcy is indeSnJte : of, to speuk more prc' 
cisely, where the punishment ia Limited ta such a mark, that the pruGt ul 
delinquency may reach lieyond it. 

' Bee ch, xiii. [Caaes unmeet], % r. 

' See ch, li. [Dispoaitions], ilii. 

ih Statute iaw tlutiu^litiu^ BgnaparWi Penal Oode, lAd 
«& SponliM'wal Cods.— AtfU tf Mc ^uMor, July iBh. 
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very persona in whose behalf it pleads : in its effects, I mean, 
however opposite in its intention. Cruelty to the public, that is 
cmeltj to the innocent, by suffering them, for want of an ade- 
quate protection, to lie exposed to the laiscliief of the offence : 
cruelty even to the offender himself, by punishing him to no 
purpose, and without. tJie chaaco of compaasing that beneficial 
end, by which alone the introduction of the evil of punishment 
is to be juBtifieit. 

X. lUile z. But whether o. given offence Bhall be prevented 
in ft given degree by a given quantity of punishment, is never mc 
any thing better than a cliance ; for the purchasing of which, oir 
■whatever punishment is employed, is so much expended in 
advanee. However, for the sake of giving it the better chance 
of outweighing the profit of the offence, 

The greaim- the miechief of the offenee, t/ie greater is the ex- 
petue, which it may he worth while to be at, in the way of 
punishment '. 

XI. Eule 3. The next object is, to induoe a man to choose 
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W/iere two oflhiret come in competition, ihe punishment for the bepreJOnwl 
greater offinix mint be iuffidfuit to induce a man to •prefer tiie 
lest'. 

XIL Rule 4. When a man has resolved upon a particular kuIo ♦. 
offence, the next object is, to induce him to do no more mischief oaoh'partid. 
than what is necessary for his purpose : therefore miachief. 

The pwnithmmU should bo adjusted in such manner to each 
particular offence, that for ev^y part oftlie mischief tliere may 
be a motive to restrain the offender from giving birth to it '. 

' For example, if it can ever be worth while to bo at the eipenBe of BoEiimnlc.— 
horrible a punUhmeat at Umt of burning alive, it will ba more bo iu the ^""u'"ini(. 
view or preventiBg soch a crime ne that of niurcler or incandiBriani, thnn in 
the view of preventing the attering oFa piece of bad money. See B. I. tit. 
[Defrnudiueut toucbing the CdEh] and [liicondiBrifim]. 

' Espr. dee Loix, L. vi. 0. 16. 

' If BiOy one have any doubt of this, let him conceive the affence -to be p*'??!''' 
divided into as mftn; separate offenoea «s tbero are digtinguiahalile parcelSa^niDii^" 
of miBcliief that result from it. LkI it conaiat, for exiimple, in a man's ""l^"' 
giving you ten blows, or Eilealing &om jon ton ubillings. If then, Cor ^vb^^ 
you ten blowa, he U punished no more than tor giving 50U fe^Eill'ae ^^N\t«{, 



^^* 182 Of the Propordou lieliceea [cHjr. 

RnlBS. Xin. Rule 5. The last object is, whatever mischief is 
nodetreo gnarded a^inet, to guard Bgainst it at as cheap a rate M 
special poBsible : tlierefore 

• The ^nishment ought in no ease to he more than what is 
necessary to bring it inio conformity with thu rules here given. 
Rule ft. XIV. Rule 6. It is further to be observed, that owing to tfae 

Attend to ° 

oireum- different manners and degrees in which persons under different 

iDiiuBni;inB circumstances are affected by the same exciting cause, a pimiBh- 

ment which is the same in name will not always either really 

produce, or even so much as appear to others to produce, in two 

different persons tlie same degree of pain ; therefore 

^ That the quantity actually iiiflioted on each individual offendsf 

.:'. may correspond to tilt quantity intended for timHar offeiidert in 

general, t}te several circumstances infittencing sensibility ovglU 

always to be taken into account ^. 

OomparativB XV. Of the above rules of proportion, the four first, we msy 

abovB rules, perceive, serve to mark out the liinitB on the aide of diminution; 

the limits bdow which a punishment ought tiot to be dimi- 

^^^ nished ; the fiftli, the limits on the tide of increase ; the limits 

^^H above which it ought not to be increased. The five first are 

^^r calculated to serve as guides to the legislator : the sixth is ca!- 

I culated, in some measure, indeed, for the same purpose; bnt 

principally for guiding the judge in liis endeavours to conform, 

on both sides, to the intentions of the legislator. 

Into the XVI. Let us look back a little. The first rule, in order to 

theiiaiiuofarender it more conveniently applicable to practice, may ceetl 

ntSit iw ™ ' perhaps to be a little more particularly unfolded. It is to I* 

you five of these ten blows is an offence for whicli tliere is no poniEhment 
at all : which being undorstuod. as oflen as a man gives you five blowi, he 
will be BUre to give you five mora, siooe hK may have the plensure of gisins 
you these five far QOtbin^. In like maimer, if for BteAling from yoa ten 
aiiillliigs, he is panished no more than for stealing five, the sCeHling of tiu 
ramnining five of those ten shlKiiigs is an ofience for which there is do 
punishment at all TMb rule is viukted in almusb every page of every bodj 
of laws I hnve ever Been, 

The profit, it is to be obsecved, though frequently, is not constantly, pr* 
portioned to the mischief: for example, where a thief, along with the iiiiep 
he coveta, steals others which ara of no use to him. This may happen 
through wautonnesB, indolence, precipitation, &c. ka. 

' See ch. vj. [3enaibilitj\. 
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obser\'ed, then, that for the sake of aMuracy, it was necessaiy, tsken jta 
instead of the word quantity to make use of the lesa perspicuous pnintor 
term value. For the word quantity vt^ not properly include and > 

the circumatances either of certainty or proximity: circum-"'^*^™" 
stances which, in estimating the value of a lot of pain or plea- ~i 
eure, must always be taken into the account \ Now, oa the one 
band, a lot of puniehmeot is a lot of pain ; on the other hand, 
the profit of an offence is a lot of pleasure, or what is equivalent 
to it. But the profit of the offence is commonly more certain 
than the punishment, or, what conies to the same thing, appears \j 
so at least to the offender. It is at any rate commonly more 
iwmetliaU. It follows, therefore, that, in order to maintain its 
superiority over the profit of the offence, the punishment must 
luive its value made up in some other way, in proportion to that 
whereby it falls short in the two points of certainty and prox- 
imify. Now there is no other way in which it can receive any 
addition to its valve, but by receiving an addition in point of 
iiuigniiude. Wherever then the value of the punishment falls 
short, either iu point of certainty, or of proidmity, of that of 
the profit of the offence, it must receive a proportionable 
addition in point of magnitude '. 

XVn. Yet farther. To make sure of giving the value of the Kim, into 
punishment the superiority over that of the offence, it may heoftbe 
necessary, in some coses, to take into the account tlie profit not and prodt of 
only of the individual offence to which the punishment is to be the mischief 
annexed, but also of such oth^r offences of the same sort as theSther™ 
offender is likely to have already committed without detection, the mioo , 
This random mode of calculation, severe as it is, it will be im- 
possible to avoid having recourse to, in certain cases : in such, to 
wit, in wliich the profit is pecuniary, the chance of detection 
very sm II d th I xj act of such a nature as indicates 
a habit f pi tk e of frauds against the coin. If 

it be n IT d t th ] t e of committing the offence will 

be sure t be j th b I f the account, a gainful practice. 
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^^1 That being tbe caw, the legislator will be ftbeolutely eure of 

^^1 not being able to euppreex it, and the whole punishment that 

^^H ie bestowed upon it wiU be thrown away. In a word (to kee)) 

^^H to the same expressionB we eet out with) that whole quantii; 

H^l of piini§hinent will be ineffieacioua, 

ir'tor'' XVni. Rule 7. These things being considered, the three 
certain^r following rulea may be laid down by way of supplement and 
iiuule."?^ explanation to Rule 1. 

To enable the valiie of Ihe punUkmenl to mdweigh that of the 

profit Iff tfie offence, it must he inereased, in point of ma^ittule. 

in proportion as it/diU short in point of rg^tainty. 

Rule 8. XIX. Rule 3. Punithment tmuit be farther increated in poini 

otpta^mib].of Ttnujnitude, in proportion aa it fallt short in point of proxim^y- 

Sniee. XX, Rule 9. W/iere tlis ad it conehmively indioaCive of a 

iiidicUiTe ot habit, inch an increase must be given to tJie pitniikment a» mail 

pimlib u enable if to oviweirjh ike prnjk not arJy of the individual offente. 

hsbiL but ofsttoh other like offeneet a* are likely to have been eommittid 

%aith impunity by the tame offender. 

Tbe remain- XXI. There may be a few other circumHtances or conaders- 

orleu tiona which may influence, in some small degree, the demand 

for punbhment : but aa the propriety of these is either not w 

demonstrable, or not so conrtant, or the application of tiem net 

so determinate, sa tbut of the foregoing, it may be donbt«d 

whether they be worth putting on a level with the others. 

Kuleior -.. XXII. Rule 10. When a punithment, which in point of 

(■rqumiic;. quality is particularly toell eahvlaled to answer its irUen^on, 

quantiiyl" earntot exist in Ufs Hum a certain quantity, it may sometlmei tt 

of use, for the sake of employing it, to stretch a Utile beyondlhat 

'~y< quantity which, on other accounts, would be strictly 7ieeeasa/ry. 

Btilaii/^ XXin, Knieii. In particular, this may sometimes be the etue, 

ririnDQrar where l!ie punishment pri^osed in of such a nature aa to be par- 

ticularly uiell cahtdated to antmer the purpose of a mxiral leiton \ 

A ponMinnii * A puDisliment ma; be said, to be calculated to anawer tha piupoie uf ■ 

'F™i^M^1f moral leffion, wben, hjreaeon of the ignominjit atanips npon tbo olteiKe,iI 

■hii. ' ifl calenUCed to iuBjiite the public with nenUmenta of avenicm towuil* tboK 

perniijous habits autl tliiipositioDB wilh whicb the offence appean lo b> 

\ coaaecteiX ; and thereby Ui inoulcate tbe opposite belieGcial habile Ml 

H^^H diapouHaae. 
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XXrV. Kule I a. The tendency of the above consiclerationH is Rule la. 
to dictate an augraentntion in the puniEhment : the following cireum- 
mle operates in the way of diminution. There ave certain caaea whioh may 
(it has been seen ') in which, by the influence of accidental cir- puniahmant 
cmnstancee, puniBhment may be rendered onprofitable in the 
whole: in the same cases it may chance to be rendered unpro' 
fitable as to a part only. Accordingly, 

In adjusting tJie quantum of punishment, the cireztmslances, 
by which all puntshnunt may be rendered utiprojilabh, ought to 
be attended to. 

XXV. Rule 13. It is tfl be observed, that the more various Euteis. 
and minute any set of proTisions arCj the greater the chance iapiieitj'« 
tlat any given article in them will not be borne in mind ; with- diapropor- 
out which, no benefit can ensue from it. Distinctions, which are ut^ieeted. 
more comjilex than what the conceptions of those whose conduct 
it is designed to influence can take in, will even be worse than 
useless. The whole system will present a confused appearance : 
and thus the effect, not only of the proportions established by 
the articles in question, but of whatever is connected with them, 
will be destroyed ^. To draw a precise tine of direction in such 
case seems impossible. However, by way of memento, it may 
be of some use to subjoin the following rule. 

Amomj proviiioTia designed to perfect tlte proportion between 
jmnishmenis and oj^nees, if any occur, which, by their own par- 
ticular good effects, tvowld not make up for t}ie liann they woidd 
do by adding to the intricacy of t/ie Code, they should be omitted '. 

Ic is this, for example, if any thing, that must jtistify the apph'cation of ei 
HO «eyare b punishment aa tho iiifumy of a public eihibition, lierainaftBr^^°'iP^*^^ 
propoaed, for him whn lifts up his hand ogaiiut a woman, or oj^aiiuiC his 
" ' See B. I. tit. [Simp, corporal injul' " 
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It is puily on thin prinoiule. I suppose, that military legislators have f.^ 

jnitified to themHelves (he inflicti" ■ — ■' — "-- -'-■- ■-- '-•■ ■--- '" 

ii&nd Rgsinat hia superior ol 



w themHelves (he inflicting death on the aoldier vho lifts □ 



* See ch. xiii. [Caaes unmeet], $ 4. H 

* See B. II. tit. [Purpogea], Append, tit. [Composition]. ^ 
' NotwithataniJing thia rule, my fear ia, that in the ensuing model, I ^'V''}''""^ 

may he thought to have carried my endeavours at propuitiooality too for. "thcpranu 
HiuieTto Kinrce any attention haa been pnid to it. Montesquieu seema to "°rt— wbi, 
hava been almoat tiie first who has had the leaat idea of any such thing. 
In lucb a matter, theietbre. oxceas eeemcd more eligib\B l^a ^Ucli.. '^^4^^^^^^^— 
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wj XXVL It may be remembered, that the political sonctioD, 

■ being that to which the sort of puiuBhraent belonge, which b 
this chapter is all aloDg in view, is but one of four eanctiona, 
w«d wliich may all of them contribute their ihare towards producing 
the same effects. It may be expected, therefore, that in adjusting 
the quantity of political punishment, allowance should be made 
for the assistance it may meet with from those other coutrolling 
powere. True it is, that from each of these several sourcee a very 
powerful BSBiBtance may sometimes be derived- But the case ia, 
that (setting aside the moral ganction, ia the case where the force 
of it is espreasly adopted into and modified by the political ') the 
force of those other powers ia never determinate enough to be 
depended upon. It can never be reduced, like political punish- 
ment, into exact lots, nor meted out in number, quantity, aod 
value. The legislator is therefore obliged to provide the full 
complement of punbhment, as if he were aure of not receiving 
any assistance whatever from any of those quarters. If he does, 
BO much tlie better : but lest he should not, it is necessary he 
should, at all events, make that provision which depends upon 
himself 

Atxiiar- XXVII. It may be of use, in this place, to recapitulate tbe 
several circumstances, which. In establifching the proportion be- 
twist punishments and offences, are to be attended to. These 
seem to be as follows : 
I. On the part of the ofcnte : 

I. The profit of the offence; 

12. The mischief of the offence ; 
3. The profit and mischief of other greater or lesser offences, 
of different sorts, which the offender may have to choose 
4. The profit and mischief of other offences, of the suae 
sort, which the same offender may probably have been 
guilty of already. 



difficultf ia to ioTeat : that done, if any lluDg at 

' iretrmeb. 
' aeeBA. tit. [PoiuihmnitBV 
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U, On (ht 'part of the punishment : 

5. Tte magnitude of the punishment: composed of its 

ititenaitf and dunttion ; 

6. The deficiency of the punishment in point of certainty; 

7. The deficiency of the punisiimGnt in point of proximity; 

8. The quality of the punishment ; 

9. The accidental advantage in point of quality of a punish- 

ment, not strictly needed in point of quantity; 
to. The use of a punishment of a particular quality, in the 
character of a moral lesson. 
IIL On the part of the offender : 

11. The reEponsibility of the claes of persons in a way to 

offend ; 

12. The sensibility of each particular offender; 

13. The particular merits or useful qualities of any parti- 

cular offender, in ease of a punishment which might 
deprive the community of the benefit of them ; 
14.. The multitude of offenders en any particular occasion. 

IV. On the part of l!ie public, at any particular conjuncture : 

15. The inclinations of the people, for or against any quantity 

or mode of punishment ; 

16. The inclinations of foreign powers. 

V. On the part of the law : that is, of the public for a con- 

tinuance : 

17. The necessity of making email sacrifices, in point of 

proportion ah ty, for the sake of simplicity. 
XXVm. There are some, perhaps, who, at first sight, mayThenicei 
look upon the nicety employed in the adjustment of such rules, obsBrred 
as so much lalmur lost : for gross ignorance, they will say, never from tha 
troubles itself about laws, and passion does not calculate. But in^Imr. 
the evil of ignorance admits of cure ' : and as to the proposi- 
tion that passion does not calculate, this, like most of these very 
general and oracular propositions, is not true. 'When matteis 
of such importance as pain and pleasure are at stake, and these 
in the highest degree (the only matters, in short, that can be of 
' See Append, lit. [Promulgatiiaii. 
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importance) who is there that does not calculate ? Men calcu- 
late, some with less exactness, indeed, some with more : but all 
men calculate. I would not say, that even a madman does not 
calculate \ Passion calculates, more or less, in every man : in 
different men, according to the warmth or coolness of their dis- 
positions : according to the firmness or irritability of their minds : 
according to the nature of the motives by which they are acted 
upon. Happily, of all passions, that is the most given to calcu- 
lation, from the excesses of which, by reason of its strength, 
constancy, and universality, society has most to apprehend * : I 
mean that which corresponds to the motive of pecuniary interest : 
so that these niceties, if such they are to be called, have the best 
chance of being efficacious, where efficacy is of the most im- 
portance. 

^ There are few madmen but what are observed to be afr^d of the strait 
waistcoat. 
' See ch. xii. [Consequences], zzxiii. 



CHAPTER SV. 

OF THE PROPEETIES TO BE GIVES TO A LOT OF PTTNISHMEHX. 

I. It has been shown what the rules are, which ought to beProperti™ 
obfierved in adjusting the proportion between the puniEbment governBd by 



ment, in every instance, will of course be such as it stands ii 
ueed of, in order to be capable of being applied, in conformity ti 
those rules ; the quality will be regulated by the quantity. 

n. Tlie first of those rules, we may remember, was, that thePrmmrty i. 
itiiantity of puniBbmeut must not be less, in any case, than what 
is sufficient to outweigh the profit of the offence ; since, as often 
as it is less, the whole lot (anless by accident the deficiency should 
be supplied from some of the other sanctions) is thrown away : it 
is ineffkaeioas. The fifth was, that the puniahmeut ought in no 
ease to be more than what is required by the several other rules : 
since, if it be, all that is above that quantity is needless. Tlie 
fourth WHS, that tie punishment should be adjusted in such 
manner to each individual offence, that every part of the mischief 
of that offence may have a penalty (that is, a tutelary motive) to 
encounter it : otherwise, with respect to so much of the offence 
as has not a penalty to correspond to it, it is as if there were no 
punishment in the case. Now to none of those rules can a lot of 
punishment be conformable, unless, for every variation in point of 
ijuantity, in the mischief of the species of offence to which it ia 
annexed, such lot of punishment admits of a correspondent 
variation. To prove this, let the profit of the offence admit of 
a multitude of degrees. Suppose it, then, at any one of these 
degrees : if the punishment be less than what is suitable to that 
degree, it will be inejfieaeious ; it will be bo muck ^kta-siE. o.'w^'i ". 
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^^1 if it be more, as for aa the dlfferetice extends, it will be needUtH 

^^^B it will therefore be thrown away also in that case. 

^^H The first property, therefore, that ought to be given to a lot 

^^H of punishment, is that of being variable in point of (juanti^, 

^^^^- ^ in conformity to every variatioa which can take place in either 

the profit or iniBckief of the offence. This property might, 

perhaps, be termed, in a single word, variabiHty. 

K^SSf" ^'^' A second property, intimately connected with the former, 

may be styled ciuaW-ity. It will avail but little, that a mode of 

punishment (proper in all other reBpects) has been estabtisbed 

by the legislator ; and that capable of being screwed up or let 

I down to any degree that can be required ; if, after all, whatever 

degree of it be pitched upon, that same degree shall be liable, 
according to circnmstances, to produce a very heavy degree oF 
pain, or a very slight one, or even none at all. In this case, t» 
in the former, if circumstaoceB happen one way, there will be 
a great deal of pain produced which wiU lie neediest .■ if the 
other way, there will be no pain at all applied, or none that will 
be efficacious. A punishment, when liahle to this irregularity, 
may he styled an unequable one : when free trom it, an equable 

■ one, The quantity of pain produced by the pnniatuneDt 

ia true, depend in a considerable degree upon circumi 
distinct from the nature of the punishment itself: 
I condition which tbe offender is in, with respect to the circntn- 

■toaces by which a man's sensibility is liable to be influenced. 
But the influeDce of these very circumsiancea will in many cases 
be reciprocally influenced by the nature of the punishment: in 
other words, the pain which is produced by any mode of pnnisb- 
ment, will be the joint effect of the punishment which is applied 
to bim, and the circumstances in which he is exjHised to it. Now 
there are some puuishmente, of which the efiect may be liable to 
undergo a grcat«r alteration by the influence of such foreigo 
circumstsnces, than tbe effect of other punishments is liable to 
undergo, So far, then, aa this ia the case, equability or tin- 
equability may be regarded as properties belonging to the 
^^^ nunisJunent itself. 



equable . 
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IV. An esample of a mode of punishment which is apt to be Punish- 
unequable, is that at banialiTnent, when the locun a quo (or place ore apt to 
the party is banished from) is some determinate place appointed in this 
by the law, which perhaps the offender cares not whether he 

ever see or no. This ia also the case with pecuniary, or quasi- 
peenniary punishment, when it respecta some particular species 
of property, which the offender may have heen posaesEed of, or 
not, aa it may happen. All these punishmentB may be split 
down into parcels, and measured out with the utmost nicety: 
being divisible by time, at least, if by nothing else. Tliey are 
not, therefore, any of them defective in point of variability : 
and jet, in many cases, this defect in point of equability may 
make them as unfit for use as if they were '. 

V. The third rule of proportion was, that where two offences Property*, 
come in competition, the punishment for the greater offence aumbiii^ti 
ranst be auflicient to induce a man to prefer the lesa. Now, to pirnlBh- 
bc sufficient for this purpose, it must be evidently and uniformly 
greater: greater, not in the eyes of some men only, but of all 

men who are liable to be in a situation to take their choice 
between the two offences ; that ia, in effect, of all mankind. In 
other words, the two punishments must be perfectly commen- 
turable. Hence arises a third property, which may be termed 
eommeniundtility : to wit, with reference to other punishments^, 

VI. But punishments of different kinds are in very few in- Eowtwo 
stBDces uniformly greater one than another; especially when pumihinonl 
the lowest degrees of that which is ordinarily the greater, are rendered 

' Bj the Englitih Uw, there arc several offences whicL are punislied by a 
total fbrfaitnre of moveablaB, not eitendin^f to immiiveab1e!<. Thia in the 
case witb suicide, and with certain species of llieft and homicide. In aoma 
CM8I, this is t)ie princip;tl punishment : in others, even the unl; one The 
oonaequenoe is. that if a man's fortune happens to conciist in moveables, he 
ia ruined ; if in immDveahleB, he suffers nothing. 

» aoe View 0/ C'le ffaTd-Labour Bill, Loud. 1778, p. 100. 

For Out idea of this property, I must acknowledge myself indebted to im 
aoODfrnouH letWr in the St. James's Chronicle, nf the i;t)i of September, 
1777; the author of which is totally unknown to me. If any one should 
be diapoaed to think lightly of (he inntmction, on nccoiint uf the channel 
I^ which it was first cnmmimicated, let Mm tell me where I oan Gud an 

"c ingeaiouB or origiiia]. j 
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compared witJi the highest degrees of that which is ordinsiily 
the less : in other words, puniehments of different kinds are in 
few iuetancea aniibrmly conimensunible. The ouly certain and 
universal means of making two lots of puniEhment perfectly 
com mensurable, is by making the lesser an ingredient in the 
composition of the greater. This may be done in either of two 
ways. I. By adding to the lesser punishment another quantity 
of punishment of the aame kind. z. By adding to it unother 
quantity of a different kind. The latter mode is not leee certain 
than the former : for though one cannot always be absolntelj 
Bure, that to the same person a given punishment will appear 
greater than another given punishment; yet one may be always 
absolutely sure, that any given punishment, so as it does but 
come into contemplation, wiU appear greater thaa none at all. 
.. Vii. Again : Punishment cannot act any farther than in a 
'. far as the idea of it, and of its connection with the offence, L< 
present in the mind. The idea of it, if not present, cannot act 
at all; and then the puniBhment itself must be ineffieadovi. 
Now, to be present, it must be remembered, and to be remem- 
bered it must have been learnt. But of all punishments that 
can he imagined, there are none of which the connection with the 
-- ■ offence is either so easily learnt, or 60 efficaciously remembered, 

as those of which the idea is already in part associated nitb 
some part of the idea of the offence : which is tlie case when the 
one and the other have some circumstanco that belongs to them 
in common. Wben this is the case with a punishment and an 
offence, the punishment is eaid to bear an analogy to, or to be 
eharacterietie of, tbe offence '. Charadeiiaticalneas is, therefore, 
a fourth property, which on this account ought to be given, 
whenever it can conveniently be given, to a lot of puuisbment 
Ths mode of VIII. It b obvious, that the effect of this contrivance will I 
rtiBinost the greater, as the analogy is the closer. The analogy will | 
damcter. the closer, the more maten'oZ' that circumatance is, which ii]| 
e Monteaq. Ejrp. deg Loix. L. xii. cli. iv. Ha b 
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■ see AIonteBg. iCjfp. des Uax. U xu. cJi. it. Us eeeiUB to luTa t 
propert; of chBracteriuticalaesa id view ; but tlint the ii]«a hs bad of it « 
very indutincl. appcajs from the eitravngnnt advuitajes he altribniei Ul 

' See ch. vii. [Actioni], iii. 
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common. Now the most material circumatance that can belongisi 
to an offence and a punishment in common, is the hurt or damage tic 
which they produce. The closest analogy, therefore, that can 
subsist between an offence and the punishment annexed to it, ia 
that ■which suhsiBta hetween them when the hurt or damage they 
produce is of the eamc nature : in other words, that which ia 
constituted by the circumstance of identity in point of damage^. 
Accordingly, the mode of punishment, which of all others bears 
the cioaeat analogy to the offence, ia that which in the projier 
and eiact sense of the word ia termed reialiation. Retaliation, 
therefore, in the few cases in which it is practicable, and not too 
expensiye, will have one great advantage over every other mode 
of punishment. 

IX. Again: It is the idea only of the punishment {or, in Property s, 
other words, the apparent punishment) that really acts upon the piaricj'. 
mind ; the punishment itself (the real punishment) acta not any 
farther than as giving rise to that idea. It ia the apparent 
punishment, therefore, that does all the Berviee, I mean in the 
way of example, which is the principal object'. I 
punishment that does all the mischief*. Now the ordinary and 
obvious way of increas-ing the magnitude of the apparent punish- 
ment, ia by increasing the magnitude of the real. Th aj pa nt 
magnitude, however, may to a certain degree be as d by 

other lesa expensive meana : whenever, therefore, at th 
time that tbeae less expensive means would have an w d that 
purp08e,8n additional real punishment is employed, thiaadd t ual 
real punishment ia nfedhss. As to these less expen n an 
they consist, I . In the choice of a particular mode of pu hm t 
a punishment of a particular quality, independent f th q an 
tity*. s. In a particular set of solemnities distin t f m the 
punishment ilself, and accompanying the esecution f t 



table of pniuBhmeute. 

■ See ch. ^i. [Casea unmeet], i 
' lb. { 4. par. iii. 
* See B. I, tit. [Puninhmenla]. 
^*See B. n. tit. [ExecuUao]. 
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The mcMt X. A mode of pimiBlimeiit, according aa the appearance of it 

waj of bears a greater proportion to the reality, may be said to be ibe 

puonhmont more e.xemplary. Now aa to what concerns the choice of tie 

b; mea^of puniB}iment iteclf, there is not any meana by which a given 

"" '*'■ quantity of punishment con be rendered more eiemptarj, tbui 

by choosing it of such a sort as shall bear an analogy to tlie 

offence. HeDce another reason for rendering the puniehm«iit 

analogous to, or in other words characteristic of, the offence. 

ProoatteB. XL Punishment, it ia stiU to be remembei-ed, is in itself »n 

expense : it is in itself an evil '. Accordingly the fifth rule of 

proportion is, not to produce more of it than what is demanded 

by the other rules. But this is the case as often as any particle 

»of pain is produced, which contributes nothing to the effect pro- 
posed. Kotv if any mode of punishment is more apt thsa 
another to produce any such superfluous and needless paio, it 
may be styled un/ruffal/ if less, it may be styled /n«/ai. Fru- 
gality, therefore, is a sixth property to be wished for m a mode 
of punishment. 
J^^*? XII. The perfection of frugality, in a mode of punishment, ie 

P'T^'^™'" where not only no superfluous pain is produced on the part of 
punmhinait tij^ person punished, but even that same operation, by which h* 

Iie subjected to pain, is made to answer the purpose of producbg 
pleasure on the part of some other person. Understand a profit 
or stock of pleasure of the self-regariling kind : for a pleasure of 
the dissocial kind is produced almost of course, on the part of 
ail persons in whose breasts the offence has excited the Bentimont 
of ill-will. Now this is the c^ with pecuniary punishment, M 
also with such punishments of the quaii-peeuniary kind ta cob' 
sist in the subtraction of such a species of possession oa ia tnnfr- 

Iferable from one party to anotlier. The pleasure, indeed, pro- 
duced by such an operation, is not in general equal to the pain': 
it may, however, be bo in particular circurastances, as where ke. 
from whom the tliijig is taken, is very rich, and he, to whom it 
is given, very poor : and, be it what it will, it is always so mnci 
more than can be produced by any other mode of puuishment. 
' Ch. xiii. [.Caaea unmeet], par. i 
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Xm. The properlies of exemplarity and frugality Beem to BiBmplaiity 
pursue the same immediate end, though by different courses, frugality, to 
Both are occupied in dimiuishing the ratio of the real suffering differ and 
to the apparent : but exemplarity tends to increase tlie apparent; 
irogality to reduce the real. 

XIV. Thus much concerning tbe properties to be given toOthi 
punishments in general, to whatsoever offences thev are to be infei 
applied. Those which follow are of less imjwrtance either as 
referring only to certain offences in particular, or dependmg 
upon the influence of transitory and local circumstances 

In the first place, the four distinct ends into which the main 
and general end of puuisbmeut is divisible', may give rise to so 
many distinct properties, according as any particular mode of 
punishttient a])pearB to be more particularly adapted to the com- 
passing of one or of another of those ends. To that of example, 
as being the principal one, a particular property has already been 
adapted. There remains the three inferior ones of refarmatian, 
dUabiement, aud compensation. 

XV. A seventh property, therefore, to be wiShed for in a Property' 
mode of punishment, is that of subserviency to refarmaiion, or 
re/wming tendency. Now any punishment is subservient to 
reformation in proportion to its quantity: since the greater the 
punishment a man has experienced, tbe stronger is the tendency 
it has to create in liim an aversion towards the offence which 
was the cause of it : and that with respect to all offences alike. 
Bnt there are certain punishments which, with regard to certain 
offences, have a particular tendency to produce that effect by 
reason of their quality : and where this is the case, the punish- 
ments in question, as applied to the offences in question, will 
pro tanto have the advantage over all othere. This Influence 
will depend upon the nature of the motive which is the cause of 
the offence : the punishment most subservient to rcfurmation 
will be tbe sort of punishment that is best calculated to invali- 
date the force of that motive. 

XVI. Thus, in offences originating from the motive of ill- — applied ■ 
' See ch. xiii. [Cases uniueet], par. ii. aotia. 
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oftoaces wilP, that puniehment h^ the BtvongeSt reforming tendency, 
iu ill-will, which is best calculated to wfeaken the force of the irascible 

I affections. And more particularly, in that sort of offence which 

consists in an obstinate refusal, on the part of the offender, to do 
something which is lawfully required of him', and in which tlie 
ohfitinacy is in great measure kept up by hia resentment agaiTist 
those who have an interest in forcing him to compliance, the 
m;iBt efficacious punisliment seems to be that of confinement to 
spare diet. 
— tooBfBuceB SVII. Thus, also, in offences which owe their birth to (he 
ill indoi™™ joint influence of indolence and pecuniary interest, that punish- 
peniniBry ment seems to poasesa the strongest reforming tendency, which 
is beat calculated to weaken the force of the former of those 
dispositions. And more particularly, in the cases of theft, em- 
bezzlement, and every species of defrandment, the mode of 
punishment best adapted to this purpose seems, in meet mms, 
to be that of penal labour. 
-.-^..j ,. XVlli. An eighth property to be ^ven to a lot of punish- 
with°™neot ™«it in certain cases, is that of e£kacy wntJi respect to dinaUe- 
iSe'^'' ment, or, as it might be styled more briefly, disabling egirofj. 
^_ This is a property which may be giten in perfection to a lot 

^^H of punishment; aod that with much greater certainty than ths 

^^Hv^ property of subserviency to reformation. The inconvenience i«, 
^^" ■ that this property is apt, in general, to run counter to that of 

frugahty : there being, in most cases, no certain way of disabling 
a man from doing mischief, without, at the same time, disabling 
him, in a great measure, from doing good, either to himself or 
others. The mischief therefore of the offence must be so great 
as to demand a very considerable lot of punishment, for the 
purpose of example, before it can warrant the application of » 
punishment equal to that which ia necessai^ for the purpose fif 
disablement. 
— ia inciRt XIX. The punishment, of which the efficacy in this way is the 

e the efficacy of it 

■ See ch. I 
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is certain. Thia accordingly is the punishment peculiarly adapted 
to those cases in which the name of the offender, bo long as he 
livee, may be sufficient to keep a whole nation in a flame. This 
will now and then be the case with competitors for the sove- 
reignty, and leaders of the factions in civil wars : though, when 
applied to oSenecs of so questionable a nature, iu which the 
question concerning criminality turns more upon success than 
any thing else ; an infliction of this sort may seem more to 
savour of hostility than iiunishnient. At tlie same time this 
punishment, it ia evident, is in an eminent degree vnfrugal; 
which forma one among the many objectiona there are against 
the uae of it, in any but very extraordinary caaes'. 

XX. In ordinary eaaea the pui-pose maybe sufficiently answered other 
by one or other of the various kinds of confinement and banish- ments in 
ment ; of which, imprisonment ia the moat strict and cfGcacious. to be roand. 
For when an offence is so circumstanced that it cannot be com- 
mitted but in a certain place, as is the case, for the most part, 

with offences against the person, all the law has to do, in order 
to disable the offender from committing it, is to prevent his ■ 
being in that place. In any of the offences which consist in the 
breach or the abuse of any kind of trust, the purpose may be 
compassed at a BtOl cheaper rate, merely by forfeiture of the 
trost : and in general, in any of those offences which can only be 
committed under favour of some relation in which the offender 
stands with reference to any person, or sets of persons, merely 
by forfeiture of that relation : tliat is, of the right of continuing 
to reap the advantages belonging to it. This is the case, for 
instance, with any of those offences which consist in an abuse of 
the privileges of marriage, or of the liberty of carrying on any 
lucrative or other occupation, 

XXI. The ninih property is that of subservienci/ to compensa- ??'*'^ "■ 
tion. This property of punishment, if it be vindictive compeu- ''i™oy to 
sation that is in view, will, with little variation, be in proportion lion. 

to the quantity : if lucrative, it is the peculiar and characteristic 
property of pecuniary punishment. 

Sen B. I. tit. [PuDiahmeata'\. 
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^^Jp^'"- XXII. In tlie rear of all tlieee properties may be introdnced 
that of 'popularity ; a very fleeting and indeterminate kind ot 

I property, which may belong to a lot of punishment one moment, 

and be lost by it the nest. By popularity ia meant the property 
of being acceptable, or rather not unacceptable, to the bulk of 
the people, among whom it is propoaed to be eBtablished, In 
Btrictnesa of speeeli, it should rather te called absence of «B- 
popi'larify: for it caunot be expected, in regard to such a matter 
as punishment, that any species or lot of it should be positiTely 
acceptable and grateful to the people : it is sufficient, for the 
most part, if they have no decided aversion to the thoughts of it- 
\ Now the property of characteristicalness, aboye noticed, seenii 

to go as far towards conciliatiug the approbation of the people 
to a mode of puniehment, as any; insomuch that popniarity msj 

»be regarded as a kind of secondary qnality, depending upon that 
of characteristicalness*. The use of inserting this property in 
the catalogue, is chiefly to make it serve by way of memento to 
the legislator not to introduce, without a cogent necessity, any 
mode or lot of punisiimeut, towards which be happens to per- 
ceiye any viident aversion entertained by the body of the people. 
Miwhiefe XXIII. The effects of unpopularity in a mode of punishment 

from the are analogous to those of anfrugality. The unnecessary pain 
br^ofn whick denominates a punishment unfnigal, is moat apt to be 
— diaoontcnt that wbich is produced on the part of the offender. A por- 
peo^and tion of superfluous pain ia in like manner produced when li>t 
tiu Uw punishment is unpopular : but in this case it is produced on the 
part of persona altogether innocent, the people at large. This la 
already one mischief; and another is, the weakness which it is 
apt to introduce into the law. When the people are aaUsfied 
with the law, they voluntarily lend tbeir assistance in the exeoo- 
tion : wheu they are dissatisfied, they will naturally withhold 

"™"«*J'i- ' The property of cLaracteriBtiiaJDeie, therelbre, ia oBeful in a made d 
■ imnSiimw!'piiTi '°^"" '"' '" thnw liiffnn^nt waya : I. Ic rendcn a mi>de of pDniBhiiiail. 
^^;|j™|^: be^jie iuSictioD, mora etey to bebome in mind: 1. It enables it, eapadnllr 
I. i»|iii;ii. ' after inSiction. to make the stranger impreuioii, nhtn it ia there; thati^ 
renders it the more aaaplars 1 3. It (ends to render it moro acceptable to 
the pecfile, that is, il reuiletB it Ao more popttlar. 
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that aBsiatance ; it ia well if they do not take a positive part in 
raising impedimentB. This contributes greatly tfl the uncertainty 
of the puuishraent ; by which, in the first instance, the frequency 
of the offence receives an increase. In process of time that 
deficiency, as usual, is apt to draw on an increase in magnitude ; 
an addition of a certain quantity which otherwise would be 
ntediess '. 

XXIV, This property, it is to be observed, necessarily gup- This propor- 

, , Ij supposes 

poseB, on the part of the people, some prejudice or other, which a nreiuiiiiw . 

it is the business of the legislator to endeavour to correct, Foriegiaiawr 
if the aversion to the punishment in question were grounded oncure, 
the principle of utility, the punishment would he such as, on 
other accovints, ought not to be employed ; in which case its 
popularity or unpopularity would never be worth drawing into 
question. It is properly therefore a property not bo much of the 
puaishnient as of the people ; a disposition to entertain an un- 
reasonable dislike against an object which merits their approba- 
tion. It is the siga also of another property, to wit, indolence 
or weakness, on the part of the legislator: ia suffering the 
people, for the want of some instruction, which ought to be and 
might be given them, to quarrel with their own interest. Be 
this S8 it may, so long as any such dissatisfaction subsists, it 
behoves the legislator to have an eye to it, as nmch as if it were 
ever eo well grounded. Every ration is hable to have its pre- 
judices and its caprices, which it is the business of the legislator 
to look out for, to study, and to cure'. 

XXV. The eleventh and last of all the properties that BeemPfopertj 
to be requisite in a lot of punishment, is that of remigaOiiiitf/'.bilit!. 
The general presumption is, that when punishment is applied, 
punishment ia needful : that it ought to be applied, and there- 
fore cannot want to be remitted. But in very particular, and 
those always very deplorable cases, it may by accident happen 

tierwise. It may happen that punishment shall ht 

Sea ch. xiii. [Casea unmfiet], S t. 

See eb. xiii. [Caaea unmeet]. § iv. |iar. is. 

See View of the Hard Labour Bill, p. 109. 
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itself i« 
iifFererifS 



inflicted, where, according to the intention of the law itself 
ought not to have heen inflicted ; that is, where the aufferer 
innocent of the offence. At the time of the sentence passed 
appeared guilty : but since then, accident has brought his inno- 
cence to light. This being the case, bo much of the destined 
puniBhment a& he has suffered already, there ia no help for. Tie 
business is then to free him from as much e 
But IS there any yet to come ) There ie very little chant* 
there being any, unless it be so much as consists of cAraniflfij 
punishment : such as imprisonment, banishment, penal labontf 
and the like. So much as consists of aeate punishment, \a 
where the penal process itself is over presently, however 
manent the punishment may be in its effects, may be consic 
as ti-remissible. This \b the case, for example, with whippi 
branding, mutilation, and capital punishment. The most perl'ectlj 
irremissible of any is capital punishment. For though otlier 
punishments cannot, when they are over, be remitted, they may 
be compensated for ; and although the unfortunate victim cannot 
be put into the same condition, yet possibly means maybe found 
of putting him into as good a condition, as he would Lave been in 
if he had never suffered. This may in general be done very effec- 
tually where the punishment has been no other than pecuuiary, 
There is another case in which the property of remissibiltty 
may appear to be of use : this is, where, although the offender 
has been justly punished, yet on account of some good behaviour 
of his, displayed at a time subsequent to that of tiie commenee- 
ment of the punishment, it may seem expedient to i-ernit a part 
of it. But this it can scarcely be, if the proportion of the pun- 
ishment is, in other respects, what it ought to be. The purpose 
of example is the more important object, in comparison of that 
of reformation ', It is not very likely, that less punishment 
should be required for the former purpose than for the lattsr. 
For it must he rather an extraordinary case, if n punishment, 
which is sufficient to deter a man who has only thought of it 
for a few moments, should not be sufficient to deter a man who 
' 3ee ch, lUi. [Caaas unmeet], ii. note. 
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bas been feeling; it all the time. "Whatever, then, is required 
for the purpose of example, must ahide at all events ; it is not 
any reformation on the part of the ofiender, that can warrant 
the remitting of any part of it ; if it could, a man would have 
nothing to do but to reform immediately, and so free himeeif 
from the greatest part of that punishment whieh waa deemed 
necessary. In order, then, to warrant the remitting of any part 
of a pnnishraent ujwn this ground, it must first be supposed 
thftt the punishment at first appointed was more than was ne- 
cessary for the purpose of example, and consequeutly that a part 
of it was needless upon the whole. This, indeed, is apt enough 
to be the case, under the imperfect systems that are as yet on 
foot : and therefore, during the continuance of those systems, the 
property of remissihility may, on this second ground likewise, as 
well as on the former, be deemed a useful one. But this would 
not be the case in any new -constructed system, iu which the 
rales of proportion above laid down should be observed. In 
BBch a system, therefore, the utility of this property would rest 
solely on the former gi'ound. 

XXVI. Upon takinga survey of the various possible modes ofToi 
piiniahmetit, it will appear evidently, that there is not any one proiiertiefc 
of them that possesses all the above properties in perfection, ments muifr 
To do the best that can be done in the way of punishmeut, it 
will therefore be necessary, upon most occasions, to compound 
them, and make them into complex lots, each consisting of a 
number of different modes of punishment put together ; the 
nature and proportions of the corstitueut parts of each lot being 
different, according to the nature of the offence which it is de- 
signed to combat. 

XSVIL It may not be amiss to bring together, and eihibit in tiib ftiro- 
one view, the eleven properties above established. They are as proporties 
follows : ted. 

Two of them are concerned in establishing a proper propor- 
tion between a single offence and its punishment; viz, 

I. Variability. 
. EquabiLty. 
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One, in establishing a proportion, between more offenccB than 
one, and more punishments than onej \'m. 

3. CoinmeiiHuraljility. 

A fourth contributes to place the punishment in that eitoatioii 
in whicli alone it can be effiiiacious ; and at the eame time to be 

I bestowing on it the two farther properties of esemplarity anJ 

popularity ; viz. 
4. CharacteriBttcaliiese. 
Two others are concerned in excluding all useless puniab- 
ment ; the one indirectly, by heightening the efBoaey of what ij 
useful ; the other in a direct way ; viz. 
5. Esemplarity. 
6. Frugality. 
Three others contribute severally to the three inferior ends of 
puniabinent ; viz. 

7. SubBcrvicncy to reformation. 

8. Efficacy in disabling. 

19. Subserviency to compenaation. 
Another property tends to exclude a collateral miachief, wtich 
a particular mode of pumehment is liable accidentally to pro- 
duce; viz. 
10. Popularity, 
The remaining property tends to palliate a miscliief, 
which alt punishment, as Bucb, ia liable accidentally to pro- 
duce; viz. 

1 1. Eemissibility, 

The properties of commensurability, clioracteristicalnesa, ei- 
emplarity. aubserviency to reformation, and edicacy in disabling, 
are more particularly calculated to augment the profit which ii 
to be made by punishment : frugality, Bubaerviency to compen- 
sation, popularity, and remiasibility, to diminiah the expmK'- 
variability and equability are alike aubservient to both thoee 
purposes. 
Connection XXVIII. We now come to take a general survey of the syflem 
(iSeeniniing o! offences: that ia, of Buch acti to which, on account of the 
■ misciiievous e(mse7ucnfieB tliey have a natural tendeucy to pro- 
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duce, and in the view of putting a stop to those consequences, it 
may be proper to annex a certain artificial consequence, con- 
sisting of punishment, to be inflicted on the authors of such acts, 
according to the principles just established. 
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DinSIOS OF OFPSKCES. 



I 



SI. I 



5 I. Clashes of Ofenrxt. 

' It is necessary, at the outset, to make a distinction betwctn 
Hucli acta ae are or may be, and such aa ought to be offeECM. 



' Thia cbapter is an atUmpt to put our i']eB8 of oiTpDcee into an ei 
niethod. The particalar iiaes of mdh>d are varioiu : but the ganenJ 
Vi, to ennble men M understaDd the things th&t are the subjects of it. 
□nderHtAnd a thing, is to be acquainted with Eta qnaJities or prapBrtiGa. 
these properties, some are eommon to it with other things ; the rest, peof-" 
liar. But the qualities which are peculiar to an; one sort of thing 
indeed, in comparigon with those which are common to it with other 
To maJia it known in respect of its difference, would therefore be dolnf 
little, uujeaa it were made known also by its gnttu. To underftaod it fVt' 
fectly. ft man must therefore be inlbriued. of the points in which it a^cL 
as well as of those in which it disagrees, with all other things. When a 
number of objects, composdng a logics] whole, are to i>e considered togstbo'. 
all of these possesrang with respect to one another a certjdn congrueni^ or 
agreement denote^i by a certain name, there is but one way oF ^ving • 
perfect knowledge of their nature; and that is, by distributing them inlon 
system of parcels, each of them a part, either of some otliei parcel, or, st 
■ny rate, of ^le common whole. Tliis can only be done in the way of hipar- 
tition, dividiog each superior branch into two. and hot two, immedialdjr 
snbordinate ones; begiuniugwilh the logical whole, diviiUnj; that intotwe 
parts, then each of those parts intu two otfaen; and so on. Thtise fim- 
distinguished parts agree in respect of those properties which belong to the 
nhole : they differ in respect of those properties which are peculiar to eadi. 

three, would not answer the purpose ; for, in &ct, it is but two objects (hat 
the mind can compare together eiactly at the same time. Thus then, let 
ua endeavour to deal with offences ; or rather, strictly speaking, with acta 
which possess such propertdea as seem to indicate them fit to be couaCiCnleil 
offences. Tlie task is ajduous ; and, as jrt at least, perhaps /or euer. »bo« 
our force. There is no speaking of objects but by their names ; but tin 
business of giving tbem names has always been prior to the true and per&sl 
knowledge of their natures. Objects the moat dissimilar have beenqukga 
of and treated as if their propertdes were the same. Objects the most nroilir 
have been spoken of and treated as if they had scarce any thing in. common. 
Whatever discoveries may be mnde concerning them, how different soaier 
thdr oongruencies and disagreements may be found to be from thoie whith 
BTe Indicated by (heir names, it is not without the utmost difficult llist 
jjoj nsBum con be found ont of estiTesaine thow <UKov«ries hy ' ~ 
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Any act map be an offence, which they whom the community o" 
are in the hahit of obeying shall be plesBed to make one : that to be.'" 
ia, any act which they shall be pleased to prohibit or to puniah. 
But, upon the principle of utility, such acts alone ougJu to be 
made offences, aa the good of the community requires ehould be 
made bo. 

H. The good of the commimity cannot require, that any actNoa 
should be made an offence, which ia not liable, in some way or ocrcn 
other, to be detrimental to the community. For in the case of detriiMDt 
such an act, all punishment ia groundless'. 

m. But if the whole assemblage of any number of indiTi- To bs bo 
duals be considered as constituting an imaginary compound bodi/, detrimontsl ' 
a community or political state; any act that is detrimental to ormqreofitB 
any one or more of those members is, as to bo much of ita effects, ""^ 
detrimental to the stale. 

IV. An act cannot be detrimental to a state, hut by being de-Thesaniay 
h-imenta! t-o some one or more of the individitah that compose ibio or not 
it. But these individuals may either be assignable' or un- 



■t 



V, "When there is any assignable individual to whom anifas^. 
uSence is detrimental, that person may either be a person other oOtniBT 
than tlie offender, or the offender himself. oI^bT 

VI. Offences that are detrimental, in the first instance, tOp_0Jj^ 
assignable persons other than the offender, maybe termed byi 
one common name, offences against indiviihwU. And of these 
may be composed the ist class of offences. To contrast them 

able «et of names. CbaiiigQ tha import of the oM nnmea, and you are in 
perpetunl danger of being misanderatood : iiitrodncB an aotirB new set of 
muQes. and yon are sure not to be understood at all. Complete Bucceae, 
then, ia. as yet at least, unattaioablo. But an attempt, though imperfect, 
may have its ose : aadi at the worst, it n^y accelerate the arrival of that 
pcrlect syBtem. the posseaaion of which will be the happineae of some ma- 
tnrer age. Grosa ignorance deacciea no difficulties; imperfect knowledge 
finds them out, and atrugglea with thsm : it must be perfeet knowledge 
tbnt overcomes them. 

' See ch. xiii. [Casea nnmeet], % ii. I. 

* That is, either by name, or at least by description, in such manner aa ] 
to be aufiioientlj distinguished fmra all otbera ; for inatance, by the circum- ' 
Bfauice of being the owner or occupier of such and such guoila. See B. 1. 
^eisoontion^i supra, ch. xii. [Oonaeqiiences] XT. 
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s if ^ ^ti aad 4A dasses. it may &Iso BDmetimabl 
it to sMt ftfjiiwrti ofllenoes. To contrast tJieoiff 
tHM nA iiawiii oftlie 3rd class, they may be styM f 



TIL VWa it •fpon^ in g«>nl, tW there are persona to I 
■ Bftj be dctrimenUl, but aavh penoni 1 
cbde within which it appeua 
«l»nk*j Maf h« faHfld; IB otko- cf kn extent than that vhidi I 
nMfnei the vMe manmiutT, or not If of less, tlie personi 
r circle may be considered for ttus 
g m body of tlKsi£«1vea ; comprised wiUiin, 
favt di^tuagnirfMUw frtm, the grater body of the whole con- 
Bum^. Ae cii^HiBtaiKe that constitutes the union betwett 
die mmAcn af ths Ibmct body, may be either their resideim 
witfaiD a partknlar place, or, in Bhort, any other less explid^ 
principle of nnion, vliich may Berre to distiiiguiah them fr 
the remaining members of the Gommnnity. In the first a 
the act may be strled an o^iaa agmnst a ntighbourhood: in tl 
second, on offence against a particular eia»i of persons in ti 
comaionity. OEFences, then, against a class or ueighboarhood 
may, together, constitute the and class of offences '. To contn 
them with private offences on the one hand, and public 
other, they may also be styled »tmi'pid>He offences. 
OHaS. ym. Offences, which in the first instance are detrimental k 
ii«onS«». the offender himself, and to no one else, unless it be by U 
being detrimental to himself, may eerve to compose a third cImI 
To contrast them the better with offences of the first, seconi 

^otabctweni ' With n^srd to offences sgaiiut ■ cUaa or naglibourliood, it ia eyidt 
^u^ud' Qutt the fewer tite individiuls are. of which auch claaa is cumpaeed, uid 
Ef "5^5"^ DUTOwer that neighbourhood ia. Uie more likely »re the persons, to ' 
waking^ uD- the ufieacs is detritaioital, to become aengnable ; inaomuGh that, in 
^rajuTib- c»»es, it may be difficult to dEterinine concerning a given offence, wl 

it be an otfence ogalnat individuals, or against > class or neighbourbood. 

ia evident also, that the larger the clasa or neighbourhood is, the m ~ 

kapproacheB to a coincidence with the great body of the state. The 
cWea, theretbre, are liable to a certnin dt;gree, to run into one am 
and be confounded. But this is no more than what is the case, Bm 
lees, with e^ those ideal compartmentti ucder which lueB are wont h 
tribute objects Ibr the convenieDce of diacouiie. 
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and fourth classes, all which are of a transitive nature, they 
might be styled intransitive ' offences ; but Btill better, sdf- 
regarding. 

IX. The fourth class may be composed of such acta as ought Class*. 
to be made offences, on account of tLe distant mischief which offenoos. 
they threaten to bring upon an unassignable inJefinite multitude 

of the wbole number of individuals, of which the community is 
composed : although no particular individual should appear more 
likely to be a sufferer by them than another. These may be 
called ptiblic. oifenccs, or offences against the slate. 

X. A fifth class, or appendix, may bo composed of such acta CIsmb.- 
as, according to the circumstances in which they are committed, otfen 
and more particularly according to the purposes to which they byWuehood. 
are applied, may be detrimental in any one of the ways in which sgaiiut 
tie act of one man can he detrimental to another. These may ™* ' 

be termed multiform,, or heterogeneous offences '. Offences that 

■ See cli, vii, [Actions]. lui. 

* I. Offences hj fahehood : a. Offeneea against ini»t. See also jiar. xx. Thstoij 
to izi. and pnr. livi. Matnrer views have suggested the feasibility, and ^g°i 
the means, of ridding the system of this onimalaus eicrescenL-e. Instead ^^JJJ^ 
of ooumduring these as so many divisiona of offences. divide<l into gemra, 
DorreBpocdent and collateral to the several geiterti distinguished by other 
appelliktiuns, they riaj be considered as so mnny specific diffiTencea, re- 
spectively apiilicable to those gaiera. Thus, in the case of a limyli: peTtonal 
i)ijiTy, in the operation of which a plan of &]aehood has been emphiysd : it 
seenu more simple and mare natural, to consider the offence thus committed 
aa a particular tptciea or nodijication of the gemu of offence termed a simple 
penonol ifyurt/, than to consider the simple personal injury, when eOected 
b; mcli meann. an a modification of the iii-iaiim of oSboees entitled Offences 
Ihrm^k falnliond. By tbis means tbe oircunutances of the intervention of 
fitbebood as an inatritinent, and of the existence of a particular obligation 
of the nature of a trust, will be reduced to a par with various other classes 
of oircamstances capable of affording grounds of modification, commonly of 
aggravatiim or eatemiatwa, to various genera of Dffence^< : instanoe, Pre- 
Rwiitotion, aT]d con^iracy, on the one hand; Provoeution received, and 
tittoxieatioH, on the other. This class will appenr. bot too plainly, as a 
kind of butch in comparison of the reet. Sut such is the {ate of science, 
and more particulrLrty of the moral branch ; the distribution of thin^ must 
in a great meanure be dependent on their names : arrangement, the work 
of mature roSection, must be ruled by nomenclature, the work of popular 

In the book of the laws, ofTences must therelbre be treated of as much as 
poodble under their accustomed names. Generical teima, wbicb are in 
eonttnual use. nnit which e^prrse idean for which th re are no other terms 
la me, cannot safely be discarded. When any such occur, wbi^ib. emliuA 
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are in this case may be reduced to two great heads : 
hy falsehood : and 2. Offences gainst trust. 



[CE^ 



§ 2. Divisions and svib-divisioits. 
Bi™ionsof XI. Let HB Bee by wh&t method these classes may he farther 
(0 9^"* Bub-divided. First, then, with regard to offences against indi- 
p^>oiii (j) viduals. 

y fiSmi- In the present period of existence, a man's being and wtll- 
Oonition; beinff, bis happiness apd Ma security; in a word, his pleaaurea 

(;)PerBon °'. . '^K^ . .ff j , , ■ 

and pro- and hiE immunity from paina, are all dependent, more or less, m 

f£aonand the first place, Upon his own person; in the next place, upon 

°°' the exterior objects that surround him. These objects are either 

(things, or other persons. Under one or other of these classea 
must evidently be comprised every sort of exterior object, by 
means of which his interest can be affected. If then, by means 
of any offence, a man should on any occasion become a sufferer, 
it must be in one or other of two ways : 1. absolulety, to wit, 
be brotiglit to qundrate with sncli a plan of clai^fioition oa appeaiB to be 
most convenient upon the whole, what then ia to be done 1 Thece seeml 
tu be but ooe tiling; which ia, to Tutain them, iLnd nnnex tbem to the 
regular part of the ejBtem in the fonn of an appendix. Though the; mn- 
not, when entire, be made to rank ander any of the classes establishtd in 
the rest of the systetn, the divisions to which they give title may be broksi 
down into lesaer divisians. which may not bo aliJse intractable. By tbifl 
meauB, bow iliacordant soever with the rest of the ^stem they may appear 
to be at first sight, on a closer iuBpectioD the; may be found coufonoable. 

Thia must ineTitahly be the case with the nomea of offtncea, which ixB 
EO vaiious and imiversal in their nature, aa to be capable, each of tbem, 
of doing whatever nuBchief can be done by any other kind or kioda of 
ofieneea whatsoever. Offences of this description may well be called 

Such offences, it is plain, cannot but show themaelvea equally intractabla 
under every kind of ayalem. Upon whatever principle the system be oon- 
struoted, they cannot, any of them, with any degree of propriety, be con- 
fined to any one division. If, therefore, they eonatitute a blemish in the 
present ayatem, it ia such a bleinisb as could not be avoided but at the ex- 
pense of a greater. The class they are here thrown into will traverse, ia 
ita subordinate ramificationB, the other classes and divisions of the present 
system ; true, but so would tiiey nf any other. An irregularity, and tbsC 
bat a superficial one, is a lesa evil than continual error and controdiBtioD. 
Sut even this slight deviation, which the ^hion of langunge seemed W 
render unavoldabls at the outset, we shad soon find ocoaBion to correct u 
we advance. For though the first great parcels into which the ofibnnsof 
thia class are divided are not referable, any of them, (0 any of the farmST 
uiosBes, yet the subaeqaent leaser subdivisIoaB are. 
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immediately in his own person ; in which case tbe offence may 
be said to be an offence against his person : or, z. rdatively, by 
reason of some material relation ' which the before mentioned 
exterior objects may happen to bear, in the way of causality 
(see ch. vii. Actions, par. 24) to hia ha]>piness. Now in as far 
as a man is in a way to derive either happiness or security from 
any object which belonga to the class of things, snch thing is said 
to be his property, or at least he ia said to have a properly or an 
i'fUerest therein : an offence, therefore, which tends to lessen the 
facility he might otherwise have of deriving happiness or security 
from an object which belongs to the class of things, may be styled 
an oflence against his property. With regard to persons, in as 
far as, from objects of this class, a man is in a way to derive 
happiness ot security, it ia in virtue of their services : in virtue 
of some services, which, by one sort of inducement or another, 
they may be disposed to render him ^. Now, then, take any man, 

■ See ch. vii. [Aot 

If, by reason of til 

Bcure, thb utiknow 

Our ideas ara derived, all of them, from the senses ; pleasurable and painfiil jjP' 
(men, therefore, among the rest : consequently, from the openitionof aeaejblebri 
objecta npOD our senses. A man's happiness, then, may be said to depend '" 
mure or less upon the retation he be^ to any sendble object, when such 
object IB in a way that stands a chance, greater or less, of producing to 
him, or Bvertiug from him, pain or plestnire. Now this, if at all, it must 
do in one or other of two ways; t. In an active way, properly so called; 
TJz. by motion : or, a. In apossireoT quiescent wny, by being- moved to, or 
acted npOD : and in either case, either, i. in an immaUale way. by acting 
upon, <» being nutad on by, the organs of sense, withont the intervention 
of any other eitemal object ; or, 1. in a more or laaa remote way, by acting 
npun, or beino; acted on by, some other external object, which (with the 
iDtervention of a greater or lees iiomher of such objects, and at the end of 
more or less considerable tnterTtds of time) will come at length to sot npoo, 
or be acted upon by, those organs. And this is equally true, whether the 
external objects in qneation be thingH or persoDB. It is also equally tma 
of puns nnd pleasnres of the mind, as of those of the body : all the dif- 
ference is, that in the production of these, the pleasure or pain may result 
immediately from the perception which it accompanies : in the production 
of those of the mind, it cannot result from the action of an object of sense, 
any Dtherwise than by luiociation ; to wit, by means of some connection 
which the perception has contracted with certain prior ones, lodged already 
in the memory'. 

• See ch. X. [Motives]. 

T. [Flcosuru sod Paliu] iv. niL Oil. x. ;.UoUi«s^ u 
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by way of example, and the dispoBition, whatever it may be, 
wbicli he may be in to render you service, either has no other 
connection to give birth or support to it, than the general one 
which binds him to the whole species, or it has some other con- 
nection more particular. In the latter case, suoh -a cunnection 
may be spoken of as coiiBtituting, in your favour, a kind officii- 
tiouB or incorporeal object of property, which is styled youf 
condition. An offence, therefore, the tendency of which ie to 
lessen the facility you might otherwise have of deriving happi- 
ness from the services of a person thus specially connected with 
you, may be atyled an offence against your condition in life, or 
simply against your condition. Conditions in life must evidently 
be as various as the relations by which they are constituted. 
Thia will be seen more particularly farther on. In the mean 
time those of husband, wife, parent, child, master, servant, 
citizen of such or such a city, natural-born subject of such or 
such a country, may answer the purpose of examples. 

"Where there is no such particular connection, or (what coma 
to the same thing) where the disposition, whatever it may lie, 
which a man is in to render you service, is not considered w 
depending upon such connection, but simply upon the good-will 
be bears to you ; in such case, in order to express what chanH 
you have of deriving a benefit from his services, a kind of ficti- 
tious object of property is spoken of, as being constituted in your 
favour, and is called your reputation. An offence, therefore, tbf 
tendency of which is to lessen the facility you might otherwia 
have had of deriving happiness or security from the servioeB ol 
persons at lai^, whether connected with you or not by an.t 
special tie, may be styled an offence against your reputation. Il 
appears, therefore, that if by any offence an individual becomtt 
a sufferer, it must be in one or other of the four points a 
mentioned ; viz. his person, his property, his condition in lile,M) 
his reputation. These sources of distinction, then, may serret* 
form so many suhordiuate divisions. If any offences should l« 
found to affect a person in more tlmn one of these points at tlw 
same time, such offences may respectively be put under so uuf J 
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separate diTisioaB ; and aucli oompountl divisions may be sub- 
joined to tlie prqpeding simple ones. The Ecveral divisions (simple 
and compound together) which are hereinafter established, stimd 
as followB : i. Offences against pa raoa. z. Offences against repu- 
tation. 3. Offences against property. 4. Offentea against con- 
dition. 5. Offences against person and property together. 6. 
Ofiences against person and reputation together', 

XIL Nest with regard to aemi-puhlic offences. Pain, con-D; 
sidered with reference to the time of the act from which it is,. 
liable to isnue, must, it is evident, be either present, past, or^ 
future. In as far as it is either present or past, it cannot he the 
result of any 4ct which comes under the description of a semi- 
public offence : for if it be present or past, the individuals who 
experience, or who have experienced, it are assignable^. There 
remains that sort of mischief, which, if it ever come to exist at 
all, is as yet but future : mischief, thus circumstanced, talces the 
name of danger '. Now, then, when by means of the act of any 
pevson a whole neighbourhood, or other class of persona, are 
exposed to danger, this danger must either be intentional on bis 
part, or unintentional *. If unintentional, such danger, when it 
is converted into actual mischief, takes the name of a cat-amity : 
offences, productive of such danger, may be styled semi-puhlic 
offences operating through calamity; or, more briefly, offences 
through calaiaity. If the danger be intentional, iosomuch that 
it might bo produced, and niigbt convert itself into actual mis- 
chief, without the concurrence of any calamity, it may be said to 
originate in mere delinquency: offences, then, which, without 
the concurrence of any calamity, tend to produce such danger 

' SlihHequent conaideration tas hero aaggeated several alterations. The 
necesd^ of adding to property, poaer, in the character of a, diEtinguiehable 
18 well aa valuable object or subject-matter of posseesiun, has presented 
iteelf to view : and in regard to the fiotitioufl entity here (ermed eondUitm 
(for aliarCness instead of saying condit'uia I'n life), it has been obaerved to 
be a sort of composite object, eompounded of property, reputatiatt, potcer, 
and right to services. For this compimie object the more propor place was 
therefore at the tail of the several limfle onea.— JVofe by the EdUor, JtUy, 

•8"- _ T 

■ " ' jDieqnencegJ. 
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I as dishirba the security of a local, or other sabordinate claas of 
jicTHona, may be styled lemi-pubUe offences operating merdy by 
ddinqTioicy, or more briefiy, o^acts of mww delinquency. 
Xm. With regard to any farther sub-diviaiona, offencM 
■ through calamity will depend npon the naiare of the seretd 
ty. calamities to which man, and the several thlturs that are of qeb 

dhnnlttM, 

to him, stand exposed. These will be considered in another 

i.oiTBnre« XIV. Semi-public offences of mere delinquency will follow 
deiinoueney. the method of dtvieion applied to offences against Individnals. 
cMTnnond It Will easily be conceived, that whatever pain or inconvenience 
dttautiaat any given individual may be made to suffer, to the dangar of 
pffinicea, that pain or inconvenience may any number of individuals, as- 
signable or not assignable, be eaposed. Now there are four 
I points or articles, as we have seen, in respect to wluch an iniii- 

i-idual may be made to suffer pain or inconvenience. If then, 
with respect to any one of them, the coDnection of causes and 
effects is snch, thai to the danger of suffering in that article a 
number of persons, who individually are not assignable, may, 
by the delinquency of one person, be exposed, such article will 
form a ground of distinction on which a particular anb-division 
of semi-public offences may be established : if, with respect to 
any such article, no such effect can take place, that ground rf 
distinction will lie for the present unoccupied : ready, howertr, 
upon any change of circumstances, or in the manner of viewii^ 
the subject, to receive a correspondent subdivision of oSences. if 
ever it should seem aecesaary that any such offences shonld bt 
created. 
KvisionBof XV. We come next to self-regarding offences; or, more pro- 
•^"'^lo perly, to acts productive in the first instance of no other thM 
Claim I. a self-regarding mischief: acta which, if in any instance it U 

' See B. I. tit. [Semi-public offencea]. In ths mean time that of pafi- 
leime maji eerva as an eiample. A man, without any intention of girinf 
birth to Buch a ctdaniity, may eipoBn a neighbourhood to the d&Dcrer of it, 
by breaking qitarnntine or violating uny of those other preventlTC r^tib- 
tioDfl which governmenta, at certain eonjiinotures, may find it expediint » 
bare reooarse to, for tbe purpwae of guarding againat such danger. ^ 
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thouglit fit to constitute them offencee, will come under the 
denomination of offences against one's self. This class will not 
for the present give ub much trouble. For it is evident, that in 
whatever points a man is vulnerahle by the hand of another, in 
the same points may he he conceived to he vulnerable by hia 
own. "Whatever divisions therefore will serve for the first class, 
the same will serve for this. As to the questions, "What acts are 
productive of a mischief of this stamp 1 and, among such as ar6, 
which it may, and which it may not, he worth while' to treat 
upon the footing of offences T these are points, the latter of 
which at least is too unsettled, and too open to controversy, to 
be laid down with that degree of confidence whieh is implied in 
the ejthibition of properties which are made use of as the ground- 
woii of an arrangement. Properties for this purpose ought to 
be such as show themselves at first glance, and appear to belong 
to the subject beyond dispute. 

SVI. Puhlic offences may be distributed under eleven divi-Di 
uons^. I. Offences against external security, a. Offences 
ag^nat justice. 3. Offences against the ^euantiue branch of the 

■ See ch. xiii. [Cases unmeet], i Iv. 

^ In this part of tlie analjaia, I have fouad it necesBaiy to deviate in ^^ 
■nma degree from tlie rigid rules of tlie eiilmuBtive metbod 1 set out vith. ^ 
B; me, or by aoine one else, this method tonj, perliaps, be more strictly 
pursued at Eome matursr period of the science. At preaent, the beneflt 
that might result from the unrelaned observance of it, eeemed bo precanaua, 
that I oonld not help doubting whetber it would pay for tlie delay and 
Ifouble. Doubtless such a method is eminently instructive : but the futigue 
of {bllaoing it oat is bo great, not only to the author, but probably alau to 
the reader, that if carried ti) its utmost length at the first attemjit, it might 
perhaps do more disservice iu the way of di^uBt, than service in tbe way 
of iniormatian. For knowledge, like physio, how salutary soever in itself 
becomes no longer <iF any use, when made too unpalatable to be swallowed. 
Uean time, it cannot but be a mortifying ciicumstance to a writer, who is 
■enslble of the importincB of Jus subject, and anxions to do it justice, to 
find himself obliged to exhibit what lie perceives to be faulty, with any 
view, haw indistinct soever, of soinething mere perfect before his eyes. If 
there be any thing new and original in this work, it is to the eihaustive 
method so often aimed at that I am indebted for it. It will, therefore, be 
nD great wonder if I should not be able to quit it without reluctance. On 
the other hand, the marks of stiffiiesa which will doubtless be perceived in 
a inoltitude of plnces, are chleSy owing to a aolicitouB, .ind not perfectly 
saccessful, pursuit of this same method. New instrumeuts are seULaot, 
handled at first with perfect ease. 
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;io/te«. 4. Offences against (be pnblic/ims. ^. OSencee against 
tbej»>ntii:« hurau; of ibe national ^ictfy. 6. Ofiences sgwnst 
the public vxalth. 7. OfGmces gainst population. 8. OSetaxt 
■.gainst the national wealA, 9. Offences aguD§t th« aova-agnty. 
10. OficDcu against nrfi^um. 11. Ounces against the natiouul 
imemat in geoeral. The way in which these Bereral aorts 0! 
offences coonect with one another, and with the iiit«re8t of Ha 
public, that is, of an onassignablc multitude of the Individaala 
of which that body is composed, may be thus conceired. 

XVLL Mischief by vhieh the interest of the public ae above 
defined may be affected, mnst, if produced at all, be produced 
either by means of an influence exerted on the operations of 
government, or by other means, without the exertion of such in- 
flnence '. To begin with the latter case : mischief, be it what il 
will, and let it happen to whom it will, must be produced either 
b)- the unassbted powers of the agent in question, or hy the in- 
F^trumentality of some other agents. In the latter case, these 
agents will be either persons or things. Persons again must be 
either not members of the community in quegtion, or memheis. 
Mischief produced by the instrumentality of persons, may accord- 
ingly be produced by the instrumentality either of eicUrfUii ot 
of ititenial adversaries. Now when it is produced by the agent's 
own unaHsisted powers, or by the instrumentality of internal 
adversaries, or only by the instrumentality of things, it is seliliint 
that it can show itself in any other shape (setting aside anj 
influence it may exert on the operations of government) thai 
either that of an offence against assignable individuals, or that dt 

offence against a local or other subordinate class of persoDS, 

If there should be a way in which mischief can be produced, bj 

if these means, to individuals altogether unassignable, il 

will scarcely be found conspicuous or important enough In 

' The idea of government, it may be observed, la introduced here wilhoul 
»ny preparation. The fiict of its being Batabliahed. I assume as noioriooi, 
»nd the QecBaaity of it as alike obTioua niid incontestable. Obaervabm) 
ludioating that neoeHBity, if any Huch should be thought worth looking it 'a 
thi> vie*, inay he found by turning to a, paasaga in a tormer charter, wlia» 
(hey were inoidentally adduced for the purpoee of illurtrstiou. SeedLiH- 
/C'oDWijuenoei] % zvii. 
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occupy a title ty itself: it may accordingly be referred to the 
miscellaneous head of ogknces against the national interest in 
general^. The only inischief, of any coneiderafale account, which 
can be mcide to impend indiscriminately over the whole number 
of members in the community, is that complex kind of mischief 
which reauits from a state of war, and is produced by the instru- 
mentality of external adversaries ; by their being provoked, for 
instance, or invited, or encourf^ed to invasion. In this way 
may a man very well bring down a mischief, and that a very 
heavy one, upon the whole community in general, and that with- 
out taking a part in any of the injuries which came in conse- 
quence to be offered to particular individuals. 

Next with r^ard to the mischief which an offence may bring 
npon the public by its influence on tlie operations of the govern- 
ment. This it may occasion either, i. In a more immediate 
way, by its influence on those o^ratiom themselves ; z. In a 
more remote way, by its influence on the instruments by or by 
the help of which those operations should be performed : or 3. 
In a more remote way still, hy its influence on the sources from 
whence such instrument* are to be derived. First then, as to 
the operations of government, the tendency of these, in as far as 
it is conformable to what on the principle (rf utility it ought to 
1)6, is in every case either to avert mischief from the community, 
or to make an addition to the sum of positive good^. Now 

' See infra, liv. note. Even tbia lieiul, ataple as it ie, trad vague u 
may Bcem to be, will not, when ejtamineil by the principle of utility, Bee 
any more than anotlier, to seorete way otfeiice which haa no title to 
pliced there. To show the pun or loss of plenanre whicli is likely to ene 
is a problBtn, which before a legiiilator can justify himself in adding the 
to the catalogae U ofiences, he may in this case, an in every other, be cal 
upon to solve. 

• For Biamplaa, sea infrtk, liv. note. This hranoh of tlie husineaa 
government, a S'^rt of wotIe of Hupererogation, as it mny be oallod, in the 
calendar of pelitioal duty, is comparatively but of recent data. It ia nf 
for this that tils uatutoreil many couMbave originally suhmitted bhemaelve! 
to the dominion of the few. It waa the dread of evil, not the hope of good, 
that firat cemented Rocieties together. Necessariea come alwaya befo " 
luxuries. The state of language marks tbe progresa of ideas. Time out 
mind the military department has had a name : bo haa that of justice : the 
ies itself in preventing misobief, not till lal«ly, and that 
e police : ioi the power which takea Em \^a (iti\«tA. ^«_ 
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miBcbief, we have seen, must come either from estenuil adyt 
Baries, from internal adversariea, or from calamitiea. Witt 
to misehief from external adversaries, tbere requires no furthot 
diTiBion. As to mischief from internal adversaries, the expe- 
diente employed for averting it may be distinguished into such as 
may be applied before the discovery of any raiactievous design 
in particular, and such as cannot be employed but in consequi 
of the discovery of some such design : the former of these 
commonly referred to a branch which may be styled the 
(iiw branch of the /wiice ; the latter to that of justice'. Secondlj 
As to the instramenta which goverament, whether in the avi 
ing of evil or in the producing of positive good, can have to> 
work with, these must be either persons or things. Those wbieh 
are destined to the particular function of guarding against mi^ 
chief from adversaries in general, but more particularly freni 
external adversaries^, may be distinguished from the rest under 

introduction of poaiUve good, no peculiar Dame, liowevor inadequate. Keuu 
yat to liave been deviaed. 

' The functiuas of justice, and tboae of tlie police, ranet be apt in nutnf 
points t« run ooe into anotlier : espeoiall; as the busioosa would be veiy 
badly managed if the same peraona. wioee more particular duty it is to »« 
aa ufficere of the police, were not upon occasion to act in tbe capacity of 
oKcere of juatice. The ideas, however, of the two functions may etill he 
kept distiiLct : and I see not where tbe line of aepatatioti can be drawn, 
nnleaa it be na above. 

Ab to the word police, though of Greek eitraction, it seema to be o( 
!French growth ; it is from France, at least, that it haa been imported into 
Great Siitain, where it atill retains its foreign garb : in Germany, if it did 
not originate there, it has at least beeo natundized. Talfen all logBtber. 
tbe idea belonging to it aeeiiia to be too multifarious to be susceptible al 
any single definition. Want of words obliged me to rcduoB the two hranchM 
here apeciiied into one. Who would have endured in this place to havo 
seen two such words as the phihano-para/ntnnic or crimE-prevt^ing, and tin/ 
phUtaKo^mplioric or i^alamilii-preveidiag, branches of the police? Iheincon- 
venieuceiL of uiiitiog the two branuhes under the same denomination, an, 
however, the leas, iuasmucb as the operations requisite to be perfbnnad ftr 
the two purpodeg will in many csaea be the same. Other functions, cnn- 
monly reftrreil to the head of police, may be referred cither to the head of 
that power which occupies itself in promoting in a positive way the increaie 
of the national felicity, or of that nhich employs itself in th.e managemeal 
of the jinblic wealth. See infra, liv. note. 

' It is &on:i abroad that those pernicious enterprises are most apt ta 
originate, which come b^ked with a greater quantity of phyaical (am 
than the persons who are in a more particular sense the officers of jmti" 
are woaf to have at their command. Mischief the perjietration orwbtclii> 
ezwured by a force of each ma^mWiE, ma^ \:\n«e6ire be looked upon m 
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the collective a,ppsV&Xionoi the pubUemilitiM^ force, and, for con- 
ciseness' sake, the military fm-ee. The rest may be charaoteriaed 
by the collective nppellatiou of the public wealth. Thirdly, with 
regard to the sources or funds from whence these instruments, 
bowBoever applied, must be derived, such of them as come under 
the denomination of persona must be taken out of the whole 
nnuiber of persons that are in the community, that is, out of the 
total population of the state : so that the greater the popula- 
tion, the greater may cteleris j^arihua be this branch of the public 
wealth ; and the less, the less. In like manner, such as come 
under the denomination of things may be, and most of them 
commonly are, taken out of the sunt total of those things which 
are the separate properties of the several members of the com- 
munity : the sum of which properties may be termed the national 
wealt/i^ : bo that the greater the national wealth, the greater oieierts 
paribus may be this remaining branch of the public wealth ; and 
the less, the less. It is here to he observed, that if the influence 
exerted on any occasion by any individual over the operations of 
the government be pernicious, it must be in one or other of two 
ways: i. By causing, or tending to cause, operations not to be 
performed which ouykt to be performed ; iu other words, by 
impeding the operations of government. Or, a. By causing 
operations to be performed which ought not to be performed ; * 
in other words, by Tnitdirecting them. Lastly, to the total 

gsnami na the work of ecUmal advi>r8a.rioa. Acconjinglj, wlien the persona 
by whom it if perpetratad iu^ iu Bneh hvce aa to bid defiance to the ordi- 
nary tSoTia of juudce, the; loosen themselves froiu their original deuomiaa- 
Ijon in proportion aa (hey increaae in force, till at length they are h>okBd 
upon ta being no longer members of the state, but aa standing altogether 
npm a footing with external adverBBCies, Give tbrce enonyfh Ui robbery, 
and it swella into rebellion : give permanence enough to rebellion, aad it 
■ettles into hO'idlity. 

' It muat be confeaaed, that in common speech the diatinatioD here 
eatablielied between the public wealth and the national wealth ia but 
indifisrently settled : nor is this to be wondered at ; the idena themaelvea, 
thoogh here necflssary to be diatinguiahed, being so freq^nently convertible. 
But I am mistaken if the language will furuiah any oUier two worde that 
woDld eipreaa the distinction batter. Those in question will, I imagiue, 
bo allowed to be thoa far well chosen, that if they were made to change 
thar places, the import given to them would not ^pear to lie c^ita m 
proper as that which is given to them as they BtttnA at yieaent. 
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assemblage of the persons by 'whom the several political operatioM 
above mentioued come to be performed, we set out with apply- 
ing the collective appellation of the government. Among these 
persons there commonly ' is some one person, or body of persons 
whose office it ia to assign and distribute to the rest tlieir seveml 
departments, to determine the conduct to be pursueil by each in 
the performance of the particular set of operntions that betongs 
to him, and even upon occaMon to exercise his fuoction iu his 
stead. Where there is any such person, or body of persons, hi 
or it may, according as the turn of the phrase requires, be termed 
(Ae sovereign, or the sovereignty. Now it is evident, that to im- 
pede or misdirect the operations of the sovereign, as here de- 
scribed, may be to impede or misdirect the operations of the 
several departments of government as described above. 

From this analysis, by which tie connection between the 
several above-mentioned heads of offences is esliibited, we raiij 
now collect a definition for each article. By offsiioes againil 
external security, we may Bnderstand such offences whereof the 
tendency is to bring upon the public a mischief resulting from 
the hostilities of foreign adversaries. By offences ago/msl jiutiat, 
such offences whereof the tendency is to impede or misdirect the 
operations of that power which is employed in the business ot 
guarding the public against the mischiefs resulting from the de- 
linquency of internal adversaries, as far as it is to be done t^ 
expedients, which do not come to be applied in any case till aflet 
the discovery of some particular design of the sort of those which 
they are calculated to prevent. By offenoea against tite prevenlivt 
branch of the poUce, such offences whereof the tendency is to 
impede or misdirect the operations of that power which is em- 
ployed in guarding against mischiefs resulting from the delin- 
quency of internal adverssjies, by expedients that come to l« 
applied heforeJiand ; or of that which is employed in guarding 

' I should have been afraid to have anid neceesarilj/. In tJie UniWi 
Proyinoes, in tlie Helvetic, or even in the Germanin body, where is thil 
one BBsembly in which h.q abaolnte power over the whole resides ! vbert 
was there in the Roman Commonwealth ! I would not undBrtake lot 
certain to find an answer \a ttH l,\ieae lyieHtiona. 
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against the mischiefs that might he occftsioned by physical cala- 
mities. By offences against (he public force, anch ofiences whereof 
the tendency is to impede or miedii-ect the operationa of that 
power which is destined to guard the puUic from the mischiefs 
which may result from the hostility of foreign adversaries, aod, 
iu case of necessity, in the capacity of ministers of justice, from 
raiBchieft of the numher of those which result from the delin- 
quency of internal adversaries. 

By offences against the increase of the national felicity, such 
oEEencea whereof the tendency is to impede or misapply the ope- 
rations of those powers that are employed in the conducting of 
various cstahlishments, which are calculated to make, in so many 
different ways, a positive addition to the stock tif public happi- 
ness. By nffeneea against the public wealth, such offences whereof 
the tendency is to diminish the amount or misdirect the applica- 
tion of the money, and other articles of wealth, which the govern- 
ment reserves as a fund, out of which the stock of instruments 
employed in the service above mentioned may be kept up. By 
offences against population, such offences whereof the tendency 
is to diminish the numbers or impair the political value of the 
sum total of the members of the community. By offences against 
th« national wealth, such offences whereof the tendency is to 
diminish the quantity, or impair the value, of the things 
which compose the separate properties or estates of the several 
members of the community, 

XVIII. In this deduction, it may he asked, what place is leftOonns 
for religion ? This we shall see presently. For combating the siniinB 
varions kinds of offences above eauroerated, that is, for combating tha 
all the offences (those not excepted which we are now about con- ^ 
aidering) which it is in man's nature to commit, the state has 
two great engines, punishment and reward : punishment, to be 
applied to all, and upon all ordinary occasions ; reward, to be 
applied to a few, for particular purposes, and upon extraordinary 
occasions. But whether or no a man has done the act which 
renders him an object meet for punishment or reward, the eyes 
je, whosoever they he, to whom the maiia.ge"[tifttit ol Wiwa 
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engines ia entraated canEot always see, nor, wliere it is puiush- 
meut that is to be admiuiatered, can their hands be alwa^ bum 
to reach him. To supply these defioienciea in point of power, it 
is thought necessary, or at least useful (without wlucb the (rttf* 
of the doctrine would be nothing to the purpose), to inculcate 
into the minds of the people the belief of the existence of a power 
applicable to the same purposes, and not liable to the same de- 
ficiencies : the power of a supreme invisible being, to whom a 
disposition of contributing to the same ends to which the several 
inatitntions already mentioned are calculated to contribute, must 
for this purpose be ascribed. It ia of course expected that Uiis 
power will, at one time or other, be employed in the promoting 
of those ends : and to keep up and strengthen this expectation 
among men, is spoken of as being the employment of a kind of 
allegorical personage, feigned, as before ', for convenience of die- 

'-, and styled religion. To diminish, then, or misapply the 
influence of religion, ia pro tanto to diminish or misapply what 
power the state has of combating with eflect any of the before- 
enumerated kinds of oiTences ; that is, all kinds of offences what- 
soever. Acts that appear to have this tendency may be styled 

a against religion. Of these then may be composed Uie 
t«nth di^-isioD of the class of offences against the state*. 

' See par. irii. with regard iojattiee. 

' It ■raa.y be observed, tbat upon thU Oceanian I consider religian in nD 
othtr light, tlian in reapect of the influence it mnj have on. the hapfjincAi 
of the praeiU life, Ae to the ^eoCs it may have in oBsuring ua of uJ 
preparing ub for a butter life to come, this ia a mntter wliich comes not 
within the cognizance of the legiiilator. 9ee tit. [Offences ajrainst religion]. 

I aay ofieaceB against Tfliijiim, tbe fictitious entitj : not offeocea agidnrt 
God, the real being. For, what sort of pain ahould the not at a &eU* 
mortal oociuion to a being uusuBceptihle of pain ! How should aa offbsn 
affect him t RhouUl it bo an offence against his peiBon, bis proper^, bb 
reputation, or Va condition I 

It has commonly been the way to put offences against religion IbremoiL 
The idea of preceilenoe id naturall; enough con nected with Uiat of FeveMBOE. 
'Ex Aidi ^x'"'""^''- B"' ^'^ expcBHStng reverence, tliere are other metbodl 
enough that are less equivocaj. And in point of metliod and perspicui^i 
it is evident, lliat with regor^l Co ofteiices agtunut religion, neither the DataM 
of the miscbief which it is their tendency to priHluca. nor tbe reason there 
mny be for punishing them, can be undenitoad, but from lUe ounsideratifla 
"ijie several mlsctuefs wbiuh result from the several other sorts of off^oiMl- 
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XIX. If there be any aote wbich appear liable to affect the ConnecHc 
state in any one or more of the above ways, by operating in agBiiuIt U 
prejudice of the external security of the state, or of its internal ™MTOti 
Becnrity; of the public force; of the increase of the national ^e'rem." 
felicity; of the public wealth ; ofthe national population; of the 
national wealth ; of the BOvcrcignty; or of religion ; at the same 

time that it is not clear in which of all thefle ways they will 
affect it most, nor but that, according to contingencies, they may 
affect it in one of these ways only or in another ; such acts may 
be collected together under a miscellaneous divieion by them- 
selves, and styled vffeTices agaitut the national inieregt in general. 
Of these then may be composed the eleventh and laet division of 
the claas of offences against the state. 

XX. We come now to class the fifth ; consisting of inuUiform Bub- 
offences. These, as has been already intimated, are either of- class b 
fences by faheliood, ov offences concerning (jfwi. Uuder the uiviaioiu 
head of offences by falsehooil, may be comprehended, i. Simple by ajs^wd. 
falsehoods, z. Forgery. 3. Personation. 4. Perjury'. Let 

us o1>eerve in what particulars these four kinds of falsehood 
agree, and in what they differ. 

XXI. Offeuces by falsehood, however diversified in oti^er par- offenoei by 



I 



ticulars, have this in common, that they consist in some abuse of what t 
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3 faculty of discourse, or rather, as we shall see hereafter, ofsTsnother. 

In a political yiew, it is odIj because tliOBe others are mtBuhievOug, thnt 
offenceH against religion are bo too. 

' Tbia tUviaion of &JsehoDda, it la to tie observed, is not regularly dmwQ 
ODt ; that being- wliat the Dature nf the cose Tptll nnt here admit of. False- 
hood may be infinitsly diversiSed in other iraya than these. In a pai^icular 
caae, for instanoe, ximple falsehood wheo uttered by writing, is diatingitiihed 
from the Bftme falsehood when uttered by word of mouth ; and has had a 
particulv name given to it aecordingly. I mean, where it strikes against 
reputation ; in which esse, the instrument it has been uttered by has been 
called a libel. Now it is obvious, tliat in the same manner it might have 
received a distinct name in all other cases where it is uttered by writing. 
But there has not happened to be any thin; in particular that has diepased 
mnnkind in these cases to give it such a name. The oaae is, that among 
the infinity of ctrcumntaocea by which it might have been diversiGed, thone 
which constitute it a libel, happen to have engaged a peculiar slioi'e of 
in the part of the institutora of language ; either in virtue of the 
rhich these circumstances have on tbe tendency ofthe act, or in 

f any partacular degree of force with which on any other account 

lEJuay Iiafe disposed it ta strike upon tbe imaginatioo. 
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the faculty of influeneing the sentiment of belief in other men', 
whether by diseourse or otherwise. The use of discourse is to 
influence belief, ami that in such manner as to give other men 
to uniterstand that things are as they are really. Falsehoods, of 
whatever kind they be, agree in this ; that they give men to 
understand that things are otherwise than as in reality they are. 

XXII. Personation, forgery, and perjury, are each of them 
distinguished from other modes of uttering falsehood fay certain 
apecial circurastanccs. When a falsehood is not accompanied 
by any of those circumstancea, it may be styled simple falsehood. 
These circumstances are, r. The form in which the falsehood is 
utteral. a. The circumEtanoe of its relatiug or not to the iden- 
tity of the person of him who utters it. 3, The solemnity of the 
occasion/ on which it is uttered ". The particular application of 
these distinctive characters may more commodiously be reserved 
for another place '. 

XXIII. "We come now to the sub-divisions of offences liy 
• falsehood. These will faring us faack into the regulur track of 

analysis, pursued, without deviation, through the four preceding 
OS classes. 

By whatever means a mischief is brought about, whether 
falsehood be or be not of the number, the individuals liable to 
be affected by it must either be assignable or unassignable, It 
assignable, there are but four material articles in respect to wbidi 
they can be affected : to wit, their persons, their properties, their 
reputations, and their conditions in life. The case is the same, 
if, though unassignable, they are comprisable in any class snbor' 
dinate to that whii;h is composed of the whole number of mem- 
bers of the state. If the falsehood tend to the detriment of the 
whole state, it can only be by operating in one or other of tie 

' See B. I. tit. [FalBeboods]. 

■ There are two other oiroumatanoea still mote material; viz. i. Ite 
parties whose interest ia affected by the falsehood 
in which that interest ie affected. These cirounial 
into the compositiuD of the gonerical character. Theii 
Bee, to characterize the sareral epeciea of eiiob genus. 
Palaebooda]. 




sn.] Dhiiio, of Offence,. 113 

charactera, which every act that is an uffeuce agaiaEt the state 
must aEsumc ; viz. that of an oliTviice against external security, 
against justice, against the preventive branch of the police, 
against the public force, against the increase of the national 
felicity, against the public wealth, against the national popula- 
tion, against the national wealth, gainst the sovereignty of the 
state, or against its religion. 

XXIV. It ia the common property, then, of the offences that Offenoas or 
belong to this division, to run over the same ground that issomBln- 
Dooupied by those of the preceding classes. But some of them, cbaogo their 
as we shall see, are apt, on various occasions, to drop m- change others iiot. 
tlic names which bring them, under this division : this is chiefly 
the case with regard to simple falsehoods. Others retain their 
names unchanged ; and even thereby supersede the names which 
would otherwise belong to the offences which they denominate ; 
this is chiefly the case with regard to personation, forgery, and 
perjury. When this cu-cumstance then, the circumstance of 
blsehood, intervenes, in some cases the name which takes the 
lead is that which indicates the offence by its effect ; in other 
cases, it is that which indicates the expedient or instrument as it 
were by tbe help of which the offence is committed. Falsehood, 
take it by itaeK, consider it as not being accompanied by any 
other material circumstances, nor therefore productive of any 
material effects, can never, upon the pi-inciple of utility, consti- 
tute any offence at all. Combined with other circumstances, 
there is scarce any sort of pernicious effect which it may not 
be instrumental in producing. It is therefore rather in com- 
pliance with the laws of language, than in consideration of the 
nature of the things themselves, that falsehoods are made sepa- 
rate mention of under the name and in the character of distinct 
offences. All this would appear plain enough, if it were now a 
time for entering into particulars : but that is what cannot be 
done, consistently with any principle of order or convenience, 
until tbe inferior divisions of those other classes shall have been 
previously exhibited. 

XXV. We come now to offences against tmst. A trust ia^^ 



Difision of Offencet. 



[CEAP. 



where there is any particnlar act which one party, in the exerdse 
of some power, or aome right', which la conferred on him, i> 

* Powers, though not a ^ecies aF rights (for the two aorta of EctitinDB 
a. antities, terraed a poire)' nnd a right, are altogether diBporate) are yet bo br 
^ included under rights, that wherever the word poicer may be employed, tbe 
word rifiJtt may aiao be employed : The reaaoo U, that wherever yoa ma; 
speak of a person ae having a power, yoa m&y also speak of hint as haiing 
a light to such power : but the converBe of this propoiition does not hold 
good : there are caaee in which, though you may speak of a man aa havins 
a right, yoa cnnnot apeak of him as baring a power, or in (ui; other wiiy 
make any mention of that word. On varioDs occafflons yoa have a right, 
for instance, to the services of the magistrate : but if yun are a private jwr- 
Bon, you have no pmcer over him : all the power is on Mb side. This being 
the ease, a* the word right wna employed, the word puaer mi^t pcrhnpa. 
without any deficiency in the eenee. have be?n onutteil. On the present 
oGCaBion however, ab in speaking of tmsta this word ia commonly made 
more use of than the word right, it seemed most eligilile, for the etke uf 
perspicuity, to insert them both. 

It may be eipected that, since the word Inid has been here eipoundod, 
the wiH^s pDirer and right, npnn the meaalng of which the eipoaition of 
the word trust is made lo depend, ahould be expounded &lso : ajsd certfus 
it is, that no two words can stand more in need of it than thesedo. Sncli 
exposition I accordingly set about to give, and indeed have actually drawn 
up : but the details into which I found it necessary to enter for this pur 
pose, were of snch length as to take up more room than conld oonsiBtenlly 
be allotted to them in this place. With respect to these words, tboifiirs, 
and a nnmber of others, snch as po^oetsion^ titif, and the like, which in paint 
of import are inseparably eonnected with them, inBtead uf exhibiting ihe 
expoeition itaslf, I must content myself with giving a general idea of tlie 
plan which T have pursoed in framing it : and as to every thing eke, I 
must leave the import of them t« rest upon whatever footing it la^'biffBi 
to stand npon in the appreheiiainn of each reader. Power and ngh^ wd 
the whole tribe of fictitious entities of tliis stamp, are all of them, in tba 
sense which belongs to them in a book of jurisprudence, the resnlts of aooM 
manifestation or other of the legislator's will with respect to Hueh ocwaA 
an act. Now every such manifiBstatiun is either a prohibition, a commmj, 
or their respective negations ; viz. a permisrion, and the declaration <rUrl 
the legislator makes of his will when on any occasion he leaves an aot sn- 
commanded. Now, to render the expreaaion of the role more oomnn, tin 
commandiug of a positive act may be represented by the prohibitiim uf tt* 
negative act which is opposed to it. To know then how to expood • 
right, carry your eye to the act which, in the circumsiances in questioB, 
would be a violation of that right : the law creates the right by prohihllilig 
that act. Power, wheth« over a man's own person, or over other persoUt 
or over things, is constituted in the first instanoe by permission : but m u 
&r as the law takes an active part in cormhoraling it, it is created by pro- 
hibition, and by command ; by prohibition of such acta (on the part el 
otber persons) as are judged iocompatiblc with the exercise of it; andupm 
oecanion, by command of such acts as are jodged to be DSceSBaty for Ik 
removal of snch or snch obstacles of the number of tiiose whtoh may OMV 
to impede the exercise uf it. For every right which the law confen o> 
COB party, whether that pnrtj be an individual, a subordinate ofaui tl 
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bound to perform for the benefit of another. Or, more fully, 
thus : A party is said to be invested with a trust, when, heiug 
invested with a poi/xr, or with a right, there is a certain be- 
haviour which, in the exercise of that power, or of that right, he 
ia b(>uiid to maintain for the benefit of some other party. In 
Buoh case, the party first mentioned 1b styled a trustee : for the 
other party, no name has ever yet heen found : for want of a 

individuiils, or the public, it thereby impoaea on snme other party a dull/ or 
obligation. Sut there may be laws whlcb commsind or prohibit acta, tliat 
is, impoae duties, witbuut aa; other view than the benefit of the agent : 
tbeee ^nerate no rights : duties, therefore, may be either exli-a-regardini/ 
or Belf-reffarding : extra-regarding have ngbts to coirospond to theni : self- 
regarding, none. 

That the expoaitiou of the words potner auit riffhl must, in order to be 
correct, enter into a great variety of details, maybe present! j nuide appear. 
One bnuch of the system of rights and powers, and but one. are those of 
which property is composed : to be correct, then, it most, among other 
things, be applicable to tbe whole tribe of modifications of which property 
is susceptible. But the comnutndH and pruhibitionn, by which the j/oicfri 
and righU that compose those several modifiealjona sxe created, are of 
many different forms : to comprise the expoaitiim in question within the 
compass of a single pnragrapk, would therefore be impoeaihle : to take as 
many parHi^raiiha for it as would be necessary, in order to exbibit these 
different lurms, would be to engage in a detail so ample, that the analysis 
of the several possible apeoies of property would compose only a part of it. 
This labonr, uninviting as it was, I have nccordingl; undergone : but the 
resolt of it, as may ytall be imagined, seemed too volnnuncus and minute t« 
be exhitiited in an outline like the present. Happily it is not necessary, 
except only for the scientific purpose of arrangement, to the understand itig 
of any tHing that need be said on the penal branob of the art of legislation. 
In a wdtIc which should treat of the civil branch of that art, it would find 
its proper ptacB : and in such a work, if conducted upon the plan of the 
present one, it would be indiapensabte. Of the limits which seem to sepa- 
rate the one of theee branches &om the other, a pretty ample deacription 
will be found in (he next chapter : from which some further lights respeut- 
ing the course to be taken for developing the notions to be annexed to the 
words riffht and pmetr, may incidentally be collected. See in particular, 
I 3 and 4. 8ea also par. Iv, of the present chapter. 

1 might have cut this matter very short, by proceeding in the usual 
strain, and saying, that a power was a faculty, and that a riuht was a privi- 
lege, and so on, following the beaten track of definition. But the inanity 
of anch B method, in cases like the present, has been already pointed out ' : 
a power ia not a — any thing : neither is a right a— any thing : the cose is, 
tbey have neither of them any superior genus : these, together with diUy. 
obligalioii, and a multitude of others of the same stamp, being of the nuin- 
Imr of those fictitious entities, of which the import can by no other means 
he illustrated than by showing the relation which they hear to real ones. 

Bee Frvgnumt of QavArDnient, ch. v. g 6, note. 
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name, there eeema to be no otber resource than to give a new 
and more extenaive sense to the word henejicinry, or to say at 
length tlie parly to he benefited '. 

The trustee is also said tt> have a trust con/erred or impond 
upon hira, to be invested with a trust, to have had a trust given 
him to execute, to perform, to diachai^e, or to fulfil. The party 
to be benefited, is aaid to have a trust established or created in 
hia lavour : and so on through a variety of other phrases. 

XXVI. Now it may occur, that a trttut is oftentimes spokeii 
of as a species of coftdition" : that a trust is also spoken of aa a 



' The first of thase parties ia styled in the law langnajre, u well M in 
common speech, bj the name here given to him. The otlier is styled, in 
the teohnical language of tha English law, a c&ttuy qaB tru^i : in oommm 
speech, as «e have observed, thece is, unfortunately, no name for him. Al 
to the law phrase, it is antiquated French, and though complex, it is stiD 
elliptical, and to the highest degree obscure. The phrase in full leigtli 
would FUn in some such manner as thin ; crstuy al um de gui U Inul eK 
(T^ .- he to whose um the trust or benefit Is created. In a, particular ousi 
a eettuy qut Iruet is called by the Boman law, fi-dtt-commitrnTi^a. In nnj- 
tation of this, I have seen bun somewhere or other called in EngUdi ajiih- 
raminiUte. This term, however, eeems not vecy exprexsive. A nde-com- 
mittee, or, aa it should have been, a jErf^-committee, seenks, literally spetk^ 
ing, to mean one who is committed to the good &ith of another. Good 
futh seema to consist in the keeping of a promise. But a trust may b« 
created without any promise in the ca/te. It ia indeed ooniraon enough tu 
eiart a ]iramiBe, in aiiei the more effeotnally to oblige a man to do lli»l 
which he is made to promise he will do. But this ta merely an accidents! 
circuui stance. A trust may be created without any anoh thing. What it 
it that constitutes a legal obligation in any case! A command, express or 
virtual, together with punishment appointed tor the breach of it. By tha 
same means may an obligation be constituted in this oa<ie ns well » to} 
other. Instead of the word henf^dary, which I found it Deceaury la 
Oiiopt, the sense would bo better expressed by some such word as bflW- 
jiaeadury (a word analt^oua in ita formation ti T^trtndary), wen it inA 
an one as the ear could bring itself to endure. This would put it mot* 
effectually out of doubt, that the party meant waa the party who at^ to 
receive the benefit, whether he actually receives it or no : wheraas Oia wtfd 
hsB^ciary might be understood to intimate, that the benefit was oetulJ^ 
reooiTod: while in oflenoea againot trust the mischief commonly is, thit 
such benefit is reaped not by the person it was designed for, but by soun 
other : for instance, the trustee. 

' It is for shortness' sake that the proposition is stated a« it standi ii 
the text. If critically examined, it might be found, perhaps, to be scnnx^ 
jnstliiable by the laws of lang;uage. For the fictitious entities, ch*n»- 
teriaed by the two abstract terms. Imst and conMHon, are not BubiklunuU 
but disparate. To speak with perfect precision, we should say that be ■)» 
u mveated with a bust ia, on that account, spoken of aa being invntdl 
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species of /wyiperiy; and that a condition itself ia also spoken of dition, ar 
in the same light. It may be thought, therefore, that in the first wi^' roiiied 
class, tbe division of offences against condition should have been aep&ntie 
included under that of the offences against property; and that 
at any rate, eo much of the Gfth class now before us as contains 
offences against trust, should have been included under one or 
other of those two divisions of the first class. But upon exami- 
nation it will appear, that no one of these divisions could with 
convenience, nor even perhaps with propriety, have been included 
under either of the other two. It will appear at the same time, 
that there is an intimate connection subsisting amongst them 
ill : insomuch that of the Hats of the offences to which they are 
respectively exposed, any one may serve in great measure as a 
model for any other. There are certain offences to which all 
trusts as such are exposed : to ail these offences every sort of 
condition will be found exposed : at the same time that par- 
ticular species of the offences against trust will, upon their 
application to particular conditions, receive different particnlar 
denominations. It will appear also, that of the two groups of 
offences into which the list of those against trust will be found 
naturally to divide itself, there is one, and but one, to which 
property, taken in its proper and more confined sense, stands 
exposed : and that these, in their application to the subject of 
property, will be found susceptible of distinct modifications, to 
which the u»^ of language, and the occasion there is for dis- 
tinguishing them in point of treatment, make it necessary to 
find names. 

In the first place, as there are, or at least may be (as we shall 
see) conditions which are not trusts ^, ho there are trusts of which 
the idea would not be readily and naturally understood to be 
included under the word cmxdUion ; add to which, that of those 
conditions wbicb do include a trust, the greater number include 
oUier ingredients along with it : so that the idea of a condition, 
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if on the one land it stretches beyond the idea of a trust, does 
on the other hand fall short of it. Of the several Eorts of trusts, 
by far the most important are those in which it is the public 
that stands in the relation of benefidaTy. Now these trusts, it 
should seem, would hardly present themselves at first view upon 
the mention of the word coTidition. At any rate, what is more 
material, the most important of the offences against these kinds 
of trust would not seem t« be included uader the denominB- 
tion of offences against condition. The offences which by this 
latter appellation would be brought to view, would be audi 
only as seemed to affect the interests of an individual: of 
him, for example, who is considered as being invested with 
that condition. But in oETences against public trust, it is the 
influence they have on the interests of the public that constitatea 
by much the most material part of their pernicious tendeucv: 
the influence they have on the interests of any individual, the 
only part of their influence which would be readily brought lo 
view by the appellation of offences against condition, is com- 
paratively as nothing. The word trust directs the attention iil 
once to the interests of that party for whom the person in ques- 
tion is trustee : which party, upon the addition of the epithet 
public, is immediately understood to be the body composed of 
the whole assembl^c, or an indefinite portion of the whole ae- 
semblage of the members of the state. The idea presented by 
the words jniilic trust is clear and unambiguous : it is but an 
obscure and ambiguous garb that that idea could be BspregE«d 
in by the words puAJie conditiori. It appears, therefore, that the 
principal part of the offences, included under the denominatioD 
of offences against trust, coiild not, commodiously at least, have 
been included under the head of offences against condition. 

It is evident enough, that for the same reasons neither could 
they have been included under the head of offences againM 
property. It would have appeared preposterous, and would 
have argued a total inattention to the leading principle of ihe 
whole work, the principle of utility, to have taken the most 
jaificIiieTOus and alarming part of the ofiences to which i^i 
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public stands exposed, and forced them, into tbe list of offences 
against the property of aji individual : of that individual, to wit, 
who in that case would be couBidered as having m Lim the 
property of that public trust, which by the offences in question 
is affected. 

Nor would it have been less improper to have included con- 
ditions, all of them, under the head of property: and thereby 
the whole catalogue of offences against condition, under the 
catalogue of offences against property. True it is, that there are 
offences against condition, which perhaps with equal propriety, 
and without any change in their nature, might be considered in 
the light of offences against property: so extensive and so vague 
are the ideas that are wont to he aunexed to both these objects. 
But there are other offences which though with unquestionable 
propriety they might be referred to the head of offences against 
condition, could not, without the utmost violence done to lan- 
guage, be forced under the appellation of offences against 
property. Property, considered with respect to the proprietor, 
implies invariably a benefit, and nothing else : whatever obliga- 
tions or burthens may, by accident, stand annexed to it, yet in 
itself it can never be otherwise than beneficial. On the part of 
the proprietor, it is created not by any commands that are laid 
on him, but by his being left free to do with such or such an 
article as he likes. The obligations It is created by, are in every 
instance laid upon other people. On the other hand, as to con- 
ditions, there are several which are of a mixed nature, importing 
as well a burthen to him who stands invested with them as a 
benefit : which indeed is the case with those conditions which we 
hear most of under that name, and which make the greatest 

There are even conditions which import nothing but burthen, 
without any spark of benefit. Accordingly, when between two 
parties there is such a relation, that one of them stands 
place of an object of property with respect to the other ; the word 
property is applied only on one side ; but the word catidition ii 
d alike to both : it is but one of them that is saiOi ovi ^Oaa.^. 
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account to be possessed of a property; but both of them are ^\i 
spoken of as being poseessed of or being infested with a con- 
dition: it ia the master alone that is considered aa possessing a pro- 
perty, of which the servant, in virtue of the services he is bound 
to render, is the object : but the servant, not less than the master, 
is spoken of as possessing or being invested with a condition. 

The case is, that if a men's condition is ever spoken of w 
constituting an article of his pra-perly, it is in the same loo» and 
indefinite sense of the word in which almost every other ofiflnce 
that could be imagined might be reckoned into the list of 
offences against property. If the language indeed were in evetj 
mstance, in which if made use of the phrase, object of proptij, 
perspicuous enough ts point out under that appellation tlie 
material and really e.tiatent body, the person or the thing in 
which those acts terminate, by the performance of which the 
property is said to be enjoyed; if, in short, in the import givGn 
to the phrase object of property, it made no other use of it thw 
the putting it to signify what is now called a corporeal olg«i, 
this difficulty and this contijsion would not have occurred. Bui 
the import of the phrase object of property, and in consequence 
the import of the word property, has been made to take a niiii;li 
wider range. In almost every case in which the law does any 
thing for a man's benefit or advantage, men are apt to speak i>f 
it, on some occasion or other, as conferring on him a sort of 
property. At the same time, for one reason or other, it hu in 
several cases beeu not practicable, or not agreeable, to bring to 
view, under the appellation of (/ie object of kit property, the thing 
in which the acts, by the performance of which the properly ii 
aaid to be enjoyed, have their termination, or the person ii 
whom they have their commencement. Yet something ( 
could be spoken of under that appellation was absolutely n 
site'. The expedient then has beeu to create, i 

' It 19 to be observed, tlial in common epeecb, in tile phrase Iht nl 
a maa'i property, the words the object of ore ooinmonly left oM ; itaA 
ellipaia, whicli, violent ns it is, ia now become more fomili&r than the pi 
at Iraigtli, the; have made that part of it which coasistB of the w 
man't propeTty perform tbe officQ of Oie whole. In a 
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every occasion, an ideal being, and to assign to a man this ideal 
being for the object of bis propei'ty: and these are the sort of 
objects to which men of science, in taking a view of the opera- 
tions of the law in tbie behalf, came, in process of time, to give 
the name of incorporeal. Now of these incorporeal objects of 
property the variety is prodigious, Fictitions entities of this 
kind have been fabricated almost ont of every thing ; not con- 
dition only (that of a trustee included), but even reputation 
have been of the number. Even liberty baa been considered in 
this same point of view; and though on so many occasions it is 
contrasted with property, yet on other occasions, being reckoned 
into the catalogae of possessions, it seems to have been con- 
sidered as a branch of property. Some of these applications of 
the words property, olgect 0/ property (the last, for instance), are 
looked npon, indeed, as more figurative, and less proper than 
the rest : but since the truth is, that where the immediate object 
is incoqwrcal, they are all of them improper, it is scarce prac- 
ticable any where to draw the line. 

Notwithstanding all this latitude, yet, among the relations in 

ms only dq a part of the object ttiat the acta in queBtion might be per- 
fonned: and to Bay, an this account, thftt the object was a man's proper^, 
WBB aa much as to intimate that the; might be J>er&rmei1 ou any part. In 
other cuea it wiu onl; certain particular ^cte that might be exercised on 
the object : and to say of tba object that it was hia property, wag as iDUch 
aa to intimnte that any acta whatever might be exercised on it. Bome- 
timea the acta in question were not to be eierciaed but at n future lime, 
nor then, perhapa, hut in the case of the happeuing of a particular event, 
of which the happening was uncertam : and to say of an object that it was 
his pnqierty, was aa mnch as to intimate that the acts in question might 
be exercised on it at any time. Sometimes the object on which the actx in 
qneatian were tn have their termination, or their commencemeot, waa a 
human ereatitre : and to apeak of one human creature sa being tlie property 
of another is what wouJd ahock the ear every where but where slavery Jfl 
eatablisbed, and eveo there, when applied to persomi in any other condition 
than that of slavea. Among the firat liomans, indeed, the wife herself was 
tbn property of her husband ; the child, of hia father ; the servant, of his 
master. In the civilised n.itionB of modem Cimee, the two first kinds of 
property are altogether at an end : and the last, unhappily not yet at an 
enti, but however verging, it is to be hoped, towards extinction. The hua- 
band's property ia now the oompany ' of hia wifoj thefather's the guardian- 
■hip and service of bis child ; the master's, the service of his servant. 
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virtue of wtich you are said to be poBsessed of a condition, there 
is one at least which can scarcely, by the moat forced constmc- 
tion, be said to render any other man, or any other thing, Hat j 
ohject of your property, Thia is the right of persevering iaM 
certain coarse of action ; for instance, in the exercising of B 
certain trade. Now to confer on you this right, in 
degree at least, the law has nothing more to do than hareljtoi 
abstain from forhidding you to exercise it. Were it t 
farther, and, for the sake of enabling yon to exercise your ti 
to the greater advantage, prohibit others from esercising i 
like, then, indeed, persons nught be found, who in a certain sen* 
and by a coUBti'uction rather forced than otherwise, might U 
spoken of as being the objects of your property; viz. by b 
made to render you that sort of negative service which c 
in the forbearing to do those acts which would lessen the prol 
of your trade. But the ordinary right of exercising any si 
trade or profession, as is not the object of a monopoly, ii 
no such thing ; and yet, by possessing this right, a man ii 
said to possess a, condition : and by forfeiting it, to forfeit bii 
condition. 

After all, it will be seen, that there must be cases in which, 
according to the usage of language, the same ofience may, with 
more or less appearance of propriety, be referred to the head of 
offences against condition, or that of ofiences against propertv, 
indifferently. In such cases the following rule may serve for 
drawing the line. Wherever, in virtue of your possessing a 
property, or being the ohject of a property possessed by another, 
you are characterised, according to the usage of language, by & 
particular name, such as master, servant, husband, wife, steward, 
agent, attorney, or the like, there the word condition may be 
employed in exclusion of the word properti/ : and an offence in 
which, in virtue of your hearing such relation, you are wd- 
cerued, either in the capacity of an offender, or in that of a partj 
injured, may be referred to the head of offences against condition, 
and not to that of offences against property. To give an e-t- 
ample ; Being bound, in the capacity of land steward to a certain 
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person, to oversee the repairing of a certain bridge, you forbear 
to do so : in this case, as the aerricea you are bound to render 
are of the number of those which give occasion to the party, 
from whom they are due, to be spoken of under a certain gene- 
rical name, viz. that of land steward, the offence of withholding 
them may be referred to the class of offences against coudition. 
But suppose that, without being engaged in that general and 
miecellaneoua course of service, which with reference to a par- 
ticular person would denominate you his land steward, you were 
bound, whether by usage or by contract, to render him that single 
sort of service which consists in the providing, by yourself or by 
others, for the repairing of that bridge : in this case, as there is 
not any such current denomination to which, ia virtue of your 
beiug bound to render this service, you stand aggregated (for 
that of architect, mason, or the like, is not here in question), the 
ofTence you commit by withholding auch service cauuot with 
propriety be referred to the class of offences against condition : 
it can only therefore be referred to the class of offences ogoinBt 
property. 

By way of further distinction, it may be remarked, that where 
!i man, in virtue of his being bound to render, or of others being 
bound to render him, certain sorvicea, is spoken of as possessing 
i condition, the assemblage of services ia generally so consider- 
ible, in point of duration, as to constitute a course of con- 
nilerable length, so as on a variety of occasions to come to be 
varied and repeated : and in most cases, when the condition is 
lot of a domestic nature, somotiraes for the benefit of one per- 
lon, sometimes for that of another. Services which come to be 
rendered to a particular person on a particular occasion, espe- 
;ially if they be of short duration, have seldom the effect of 
>ccasioning either party to be spoken of as being invested with 
1 condition. The particular occasional services which one man 
may come, by contract or otherwise, to be bound to render to 
mother, are incumerably various : but the number of conditions 
which have names may be counted, and are, comparatively, 
but few. 
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If after all, notwitbstaniliiig the rale here given for separating 
conditiona from articles of property, any object shonld present 
itself wLich should appear to be referable, with equal proprielj, 
to either head, the inconvenienee would not be material ; since 
in such cases, as will be seen a little farther on, whichever appel- 
lation were adopted, the list of the ofiences, to which the object 
stands exposetl, would be Bahstantially the same. 

These difficulties being cleared up, we now proceed to a- 
hibit an analytical view of the several possible ofiences ogaiset 
trust. 

XX\TI. Ofiences against trust may be distinguished, in the 
first place, into such as concern the existence of the trust in the 
hands of such or such a person, and such as concern the exenin 
of the functions that belong to it'. First then, with regard I« 
such as relate to its existence. An offence of this deecriptioDi 

' We Bhall bave occasioa, a linle farther on, to apeak of Ihe pereon in 
wfaoBe haudu the tmgt eiiats, nnder the deeoription of the paraon who p* 
Betsaea, oi'w in possE^^on nf it, oud thence of the po-txes^ion of the trnM 
abBtnicted from the coiuiJeration of the possessor. However different Ik 
exprepeioDf the import ia id both cases the same. So irregiUar Uld im[H^ 
teat ie the structure of [anguuge on this head, that no one phradB can b< 
made to suit the idea uu all the occaBions on which it is requisite it shunld 
he brought to view : the phrase most be continunHy shifted, or new nrali- 
fied : BO Ukeviae in regard to conditions, and in regard to property. Tbit 
being inveated with, or possesBUig' a conditioo ; the being m ptjesessiDQ of 
an article of property, tiiat is, if the object of the property bs corportitl i 
the haciog a l^al tide (defeasible or indefeasible} to the physical puraeoim 
of it, answers to the being in possesaion of a trust, or the being the p«niw 
in whose hands a tnut eiiate. In like manner, to the exerdie of thejuu- 
tiona belonging to a trust, or to a condition, corresponds the enjogmeiU at W 
article of property ; that is, if the abject of it be corporeal, the oeeapaliM. 
These verbal diBcUBuions are eqoally tedious and indispensable. Strivin; 
to cut a new road through the wilda of jurisprudence, I find mysflf cen- 
tinually dietresiied, for want of tools that are fit to work with. To franu > 
complete set of new ones is impossible. All that can be done is, to make 
here and there a new one in caaes of absolute necessity, and iiir the rmt. to 
patch up from time to time the imperftK.'tions of the old. 

Ab to the bipartitioo which this psmgntpli sets out with, it most he 
acknowledged not to be of the nature of those nbich to a first glanoeafibrd 
a Hort of intuitive proof of their being exhaustive. There is not tlsl 
marked connection and opposition between tlie tertna of it, which auUi>l< 
between contradictory terms and between terms that have the same conunoi 
genus. I imagine, however, that upon esamination it would be ftinnd W 
be exhaustive notwithataniling -. and that it might even be demonstrateii w 
to be. But the demonstration would lead us too iikr out of the ordinu; 
tmck of language. 
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like one of any other deacription, if an offence it ought to be, 
must to some person or other import a prejudice. This prejudice 
may be distinguJEhed into two hranches : 1 . That which may fall 
on such pereona aa are or ahould be inveated with the truat i 
2. That which may fall on the persons for whose sake it ia or 
should be instituteil, or on other peraona at large. To begin 
with the former of these branches. Let any trust be conceived. 
The consequences which it is in the nature of it to be productive 
of to the possessor, must, in aa far as they are material ', be 
either of an advantageous or of a disadvaatugeons nature : in as 
tar aa they ore advantageous, the trust may be considered ex a 
benefit or privilege : in as far as they are disadvantageous, it may 
be considered as a hurlhen\ To consider it then upon the 
footing of a benefit. The trust either ia of the number of those 
which ought by law to subsist'; that is, which the le^^slator 

' See ch, vii. [Actions], ili. 

' If advantageous, it will mtturaJIj be on oocount of the powers or rights 
that are anneied to the trust : if disadvantsgeous, on account of the diiiiet. 

' It may seem a sort of aoacliroiiiain to apeak on tie jireaent occaaion of 
s Inut, condition, or other poi<aegeion, as one of which it may happen that 

fiir, the plan here set out upon is to give such a view all along of the laws 
tbkt are proposed, ae ahall be tahea invD the reaBona which there are for 
making them : the reason then it would aeera ahould subaist before the 
law : not the 1>kw before the reason. Nur is this to be denied : for. unquee- 
^Himbly, upon tbe principle of utility, it may be anid with equal truth of 
those operationa by which a trust, or any other article of property, ia inati- 
tnted, aa of any other operatioiw of the law, that it never can be eiqiedient 
theyshouhl be performed, aDleBa some reaaanforperforming them, deduced. 
from that prinoiple, con be assigned. To give property to one man, yon 
roust impoae obligation on another : you must oblige him to do siituething 
which he may faave a mind not to do, or to abat^n from doing aomething 
wbiob be may have a mind to do ; in a word, yoo muat in some way or 
other expose him to inconvenience. Every such law, therefore, must at 
any rate be miaohievoua in the first instance ; and if do good effecta can be 
produced to set against the bad, it muBt be mischievous upon the whole. 
Home reaaona, therefore, in this oaae, aa in every other, there ought tu he. 
The truth is. that in the cane before us, the reasons are of too various and 
oomplicated a nature to be brought to view in an analytical outline like the 
preBont. Wbere the offence ia of the number of tboae by which jierxoa or 
r^itfofum are affected, the reasons for prohibiting it lie on the surBice, and 
apply to every man alike. But properly, before it can be offended against, 
mnst be created, and at the instant of ita creation diatributed, as it ware, 
into porcela of different sorts and tiizes, which require to be assigned, some 
to one man and eome to another, for reasons, of which many lie a little out 
of aght, awl which being differsnt in different oases, would, ta^ 'c 
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meant shonld be established ; or is not, If it is, th 
which at ajiy time you may be deprived of, with respect to % 
must at that time be either present or to come : if to come {in 
which case it may be regarded either as certain or as contingent), 
the inveatitiye event, or eyent from whence your poeaession of il 
ehould have taken its commencement, was either an event in tlie 
production of which the will of the ofl'ender should have been 
instrumental, or any other event at large : in the former 
case, the offence may be termed viroTVjfvi non-iavestmeni 0/ 
trutt : in the latter case, vrrongful iniermption of (ritsi*. If it 
the time of the offence whereby you are deprived of it, yon 
were already in possession of it, the offence may be etyled 
wrongful divestment o/truif. In any of these cases, the effect of 
the offence is either to put somebody else into the trust, or not ; 
if not, it ia wrongful divestment, wrongful interception, or 
wrongful divestment, and nothing more : if it be, the person pot 
in possession is either the wrong-doer himself, in which case it 
may be styled usurpation of trust ; or some other person, in 
which case it may be styled wronc^ul investmsnt, or attrjhutinn, 

nxjm thaji could oonaiatently be allotted to them here. For tha praMiil 
purpoie, it is sufficient if it appear, that for Che curying on of the >ei ' 
purpoees of life, there ore trusts, and conditiona, and otiiar artJclea of 
perty, which muat ba poBsesBed by aomebody ; and that it ia not 
artide thnt can, nor erery article that ought, to be possessed by 
body. What articles ought to be created, aud to what penoua. a 
what cnaes they ought to be respectively aenigned, are questions wliidi 
cnnnnt be settled bere. Nor is there any reaaou. for wiping that tbe; 
could, siuce the BCttling them one way or aoother is what would make do 
difference in the nature of any offence whereby any party may be exposed, 
on the occasion of any auch iostitutioD, to sustain a detriment. 

' Id the former case, it may be obaarved, the act ia of the negative kind 1 
in the latter, it will commonly be of the positirH kind. 

As to the expression liOu-iaTettmenl aftrurt, I am sensible that it is viA 
perfectly consonant to tba idiom of the language : the usage is to Hpesk of 
a person as being invested (that is clothed) with a trust, not of a trust u 
of a thiug that is itself inveMtd or put on. The phrase at lengtii vould 
be, the non-inveitment of a person vtith a trust : but this phrase ia bf 
much too long-winded to answer die purpose of an appellatiTe. I «*■ 
therefore, do other resouir:ethan toventure upon the ellipaiaJiece 
The ancient lawyers, in the conatcnotion of their appellatives, have inili 
thamselves in much harsher ellipsisee without scruple. 8se above, 
note. It is already ttie usage to apeak of a trust as a thing that 
A9 a tluD£ that may be dtceetof. 
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0/ imat. If the tmst in question is not of the mimber of those 
which ought to subsist, it depends upon the manner in nhich 
one man deprives another of it, whether such deprivation Bhall 
or shall not be an offence, and, accordingly, wheilier non-invest- 
ment, interception, or divestment, shall or shall not be wrongful. 
But the putting any hody into it must at any rate be an offence : 
and this offence may be either usurpation or wrongful invest- 
ment, as before. 

In the next place, to consider it upon the footing of a burthen. 
In this point of view, if no other interest than that of the persons 
liable to be invested with it were considered, it is what ought 
not, upon the principle of utility, to subsist : if it ought, it can 
only be for the sake of the persons in whose favour it is estab- 
lished. If then it ought not on any account to subsist, neither 
non-investment, interception, nor divestment, can be wrongful 
with relation to the persons first mentioned, whatever they may 
be on any other account, in respect of the manner in which they 
happen to be performed ; for nsurpation, though not likely to be 
committed, there is the same room as before : so likewise is there 
for wrongful investment ; wliich, in as far as the trust is con- 
sidered as a hurthen, may be styled wrongful imposition of Crust, 
If the trust, being still of the burthensome kind, is of the 
number of those which ought to subsist, any offence that can be 
committed, with relation to the existence of it, must consist 
«ther in causing a person to he in possession of it, who ought 
noi to be, or in causing a person not to he in possession of it who 
ouglU to be ; in the former case, it must be either usurpation or 
wrongful divestment, as before : in the latter case, the person 
who is caused to he not in possession, is either the wrong-doer 
himself, or some other : if the wrong-doer himself either at the 
time of the offence be was in possession of it, or he was not : if 
he was, it may he termed torongful abdication of trust ; if not, 
wrvngful delrectallon' or non-agsumplion r if the person, whom 

• I do not find that this word lifta yet been received intu the English 
language. In the Latin, however, it is very expressive, and in ueed in a 
~ M exactly suitable to the eenae bere given to it. MiiUiam ittltcctu.n. 
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the oiFence causes not to be in the trust, is any other person, 
offence must be either wrongful diveetment, wrongful non-inverf! 
ment, or wrongful interception, ae before : in any of which casei, 
to consider the trust in the light of a burthen, it might also be 
styled wronsful eaxm^ion from trust. 

Lastly, with regard to the prejudice which the persons for 
whose benefit the trust ia instituted, or any other persons whose 
interests may come to lie affected by its existing or not existing 
in such or such hands, are liable to sustain. Upon exanunatiou 
it will appear, that by every sort of offence whereby the 
who are or should he in possession of it are liable, in that 
to sustain a prejudice, the persons now in question are also liaUf 
to sustain a prejudice. Tlie prejudice, in this caae, ia evidently 
of a very different nature from what it was of in the other; but 
the same general names will be applicable in this case as in that 
If the beneficiaries, or persona whose interests are at stake upon 
the exercise of the trust, or any of them, arc liable to susiaiD a 
prejudice, resulting from the quality of the person by whom it 
may he Slled, such prejudice mast result from the one or the 
other of two causes: i. From a person's having the possession 
of it who ought not to have it : or z. From a person's not havii^ 
it who ought ; whether it be a benefit or burthen to the poi 
ia a circumstance that to this purpose makes no difference. 
the first of these cases the offences from which the prejudice 
its rise are those of usurpation of trust, wrongful attribution of 
trust, and wrongful imposition of trust : in the latter, wrongful 
non-investment of trust, wrongful interception of trust, wrongful 
divestment of trust, wrongful abdication of trust, and wrongful 
detrectation of trust. 

So much for the offences which concern the existence or poa- 
session of a trust ; those which concern the exercise of the func- 
tions that belong to it may be thus conceived. You are in 
poBsesaion of a trust ; the time then for your acting in it mnst, 
on any given occasion, (neglecting, for simplicity's sake, the then 






met with in tha Bomui wcibin. 



:1 BBrvicg in the aimy, is a phrasa not unfrequimtlf 
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present instant) be either past or yet to come. If past, your 
conduct on that occasion must have been cither conformable to 
the purposes for which the trust was instituted, or unconform- 
able : if conformable, there bas been no mischief in the case : if 
unconformable, the fault has been either in yourself alone, or in 
some other pereon, or in both ; in aa far aa it has lain in yourself, 
it has consisted either in your not doing something whicli you 
ought to do, in which case it may be styled negative breach of 
trugt ; or in your doing something which you ought not to do ; 
if in the doing something which you ought not to do, the party 
to whom the prejudice baa accrued is either the same for whose 
benefit the tnist was instituted, or some other party at large ; 
in the former of these cases, the offence may he styled positiiia 
breach of trust; in the other, abuse if trusi\ la as far as 
the fault lies in another person, the offence on his part may 
be styled disfwbance of Vnt^. Supposing the time for your 
acting in the trust to be yet to come, the efTcut of any act which 
tends to render your conduct unoonformahie to the purposea 
of the trust, may be either to render it actually and eventually 
unconformable, or to produce a chance of its being so. In the 
fonner of these cases, it can do no otherwise than take one or 
other of the shapes that have just been mentioned. In the latter 
case, the blame must lie either in yourself alone, or in some 
other person, or in both together, as before. If in another person, 
the acts whereby he may tend to render your conduct imcon- 

• WLat ia here meant by ibiise of tmat, ia the exercise of a power 
□mrpeH over atmngera^ under favour of the powers properly belonging to 
tbe tmsb. Tbe diatinction bebweea what is here meant by breach of trust, 
and what is here meant by abuBe of trust, is not very steailily ubaerrsd in 
oommdn speech : and in regard to public tmHts, it will oven in many caaea 
be imperceptible. The two offences are. however, ia themaelveB perfeoHy 
distinct : since the persons, by whom the prejndice is suffered, are in many 
caaefl altogether different- It may be observed, perhaps, that with regofd 
to abuse of trust, there is but one s^eies here mentiutiedi vis. that which 
correspoada to positive breach of trust: none being mentioned as corre- 
sponding to negative breach of trust. The reason of this distinction will 
presantly ap]>ear. In tavour of the parties, for whose beoeKt the trust was 
ercAtcHl. the trustee is bound to act ; and therefore merely by his doiog 
nothiiig they may receive a prejudice : but in favour of other persons at 
lar^ he ia not bound to act : and therefore it is only from sume positive 
aot on his part that any prejadio: can ensue to them. 
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fonnable, most be exercised either joo yoarsel^ or on other object* 
at large. If exercised oa yourself, the luflueDce they poue» 
must either be sueh as oi>erat«a immediately on your body, ot 
such as operates iininediately on your mind. In the latter 
cafie, again, the tendency of them must be to deprive you 
either of the knowledge, or of the power, or of the incUaa- 
tion', which would be necessary to your maintaining such a 
conduct as shall he confonnable to the parposes in question. If 
they be such, of which the tendency u to deprive you of the in- 
clination in question, it must be by applying to your will tht 
force of some tedutitig motive'. Lastly, This motive mast 1* 
either of Ihe coercive, or of the alluring kind ; in other wonls, 
it must present itself either in the shape of a mischief or of an 
advantage. Now in none of all the cases that have been mea- 
tioned, except the last, does the offence receive any new denomi- 
nation ; according to the event it ia either a. disturbance of trust, 
or an abortive attempt to be guilty of that offence. In this last 
it is termed bribery; and it ie that particular species of it which 
may be termed active bribery, or hribe-giiAng. In this ca*e. 1" 
consider the matter on your part, either you accept of the brilie, 
or you do Dot : if not, and you do not afterwards commit, or ^u 
about to commit, either a breach or an abuse of trust, there lb 
DO offence, on your part, in the case : if you do accept it, whether 
you eventually do or do not commit the breach or the ahnse 
which it is the bribe-giver's intention you should commit, you 
at any rate commit sd offence which is also termed bribery: and 
which, for distinction sake, may l>e termed passive bribery, ot 
bribe-taking^. As to any farther distinctions, they wfll dcpeul 

' See infra, liv. note; and ch. xtiii. [Indirect L^Ulation], 

' See ch. xl. [Diflpoflilioiu] Kxix. 

' To bribe a tiuBtee, m such, in in &ct neither mare oar les tlnB U 
mbom him to be goitty oFa braoch or an abuse of trant. Now suboniati'ia ^ 
of the Qumherof those aate«n>ry offences which eTer7prjiicipBloffeiiM,iaMM 
well 18 aDotbar, ixliaUe tubeBttended with. ISee infra, iiEi. note ; and B.1. 
tit. [AccenHFTy offenceB]. This particular special of Bubomaliaii howam 
being DDG that, bexideB ila having a npeeific name framed to ezpTMi it,ll 
apt In engage a peculiar ahare of attention, and to present itaaU le ib" 
in company with other offences against trust, it would have 
' 'o have iadaded it in tliat catalogue. 
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upon tbe nature of the particular sort of trust ia question, and 
therefore belong not to the present place. And thus we have 
thirteea aub-divisions of offences against trust ; viz. i. "Wrongful 
non- Investment of trust. 2. Wrongful interception of trust. 
3. Wrongful divestment of trust, 4. Usurpation of trust. 
5. Wrongful investment or attribution of trust. 6. Wrongful 
abdication of trust. 7. Wrongful detrectation of trust. 8. Wrong- 
ful imposition of trust. 9. Negative breach of trust. 1 o. Posi- 
tive breach of trust. 11. Abuse of trust. 12. Disturbance of 
trust. 13. Bribery. 

XXVIII. From what has been said, it appears that there f"^' 
cannot be any other offences, on the part of a trustee, by which dismimB* 
a beneficiary can receive on any particular occasion any assign- 
able specific prejudice. One sort of acts, however, there are by 
which a trustee may be put in some danger of receiving a pre- 
judice, although neither the nature of the prejudice, nor the 
occasion on which he is in danger of receiving it, should be 
asaiguable. These oau be no other than such acta, whatever they 
may be, as dispose the trustee to he acted upon by a given bribe 
with greater effect than any with which he could otherwise be 
acted upon : or in other words, which place him in such circum- 
stances as have a tendency to iucreaee the quantum of his sensi- 
bility to the action of any motive of the sort in question '. Of 
these acts, there seem to be no others, that will admit of a de- 
scription applicable to all places and times alike, than acts of 
prodigality on the part of the trustee. But in acts of this nature 
the prejudice to the henffidary is contingent only and unliqui- 
dated ; while the prejudice to the trustee himself is certain and 
liquidated. If therefore on any occasion it should be found 
advisable to treat it on the footing of an ofience, it will find its 

laturally in the class of self -regarding ones. 

Ls to the snbrlivisions of offences against trust, these TIw 

f perfectly analogous to those of offences by falsehood. Theoffe" 

! be private, semi-public, or public: it may concern are ■ 

rty, perEon, reputation, or condition ; or any two or more bj tj 

■ See oh. vi. [Sensibility] ii. 
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^^JJ™** of those articles at a time: as will be more puiicnlarly m- 
y™* ptaioed in another place. Here too tbe offence, in rumiing OTer 
the ground occnpied by the tliree prior classes, will in eome 
instances ebange its name, whOe in others it wilt not. 
gjj^^ XXX. Lastly, if it be asked, WTtat sort of relation there aab- 
^^J™*^ eists between falsehoodB on one band, and offences concerning 
•"4"^™'* trust on tie other hand ; the answer is, they are altogether dia- 
*"•* parate. Falsehood is a circumstance that may enter into flic 

I composition of any sort of offence, those concerning trust, as well 

as any other : in some as an accidental, in others as an essea- 
tial instrument. Breach or ahnse of trust are circnmstaacee 
which, in the character of acddeatsl concomitants, may ento 
into the composition of any other offences (those a^inst falsehood 
included) besides those to which they respectively giye niune. 

§ 3. Genera of Class I, 
AMlyiii XXXI. Eetuming now to class the first, let ns pursue tie 

pDmudno distribution a step farther, and branch out the Bereral diviiiont 

nrtber tbu 

Ckaa I. of that class, as above exhibited, into their respective ffoun, 
that is, into such rainnter divisions as are capable of being d* 
racterised by denominations of which a great part are alrcali' 
current among the people '. In this place the analysis mnS 
stop. To apply it in the same regular form to any of the other 
classes seems scarcely practicable : to semi-public, as also i" 
public ofTencee, on accoant of the interference of local circniii' 
stances : to self-regarditig ones, on account of the necessiQ it 
would create of deciding prematurely upon points which mtj 
appear liable to controversy ; to offences by falsehood, and 
offences against trust, on account of the dependence there if 
between this class and the three former. What remains to 
be done in this way, with reference to these four classea, will 

' In ihe enumeration of these genera, it ia all ajonfr to be obflvrfciL 
that offences af nn a/xeaairj tuiture ore not meutianed ; unless it be bm 
■iid there where thay have obtained cnrrent natnes which eeemcd too mud 
in vogue to ba omitted. Accessory offences are (hose which, without bonf 
the very neU from which the mischief in question takes its immediate ri*< 
are, in the way of causality, comiected with those acta. See di. <^ 

Ititms] xxiv. and B. 1. tit. ^Axs^euory ofieaces]. 




may be stjled simple 
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require diBcussion, and will therefore be introduced with more 
propriety in the body of the work, than in a preliminary part, of 
which the business is only to draw' outlines. 

XXXII. An act, by which the happiness of an individual Offencss 

' ' HgMnst an 

IS disturbed, is either timpU in its effecte or eom-plea;. Itinflivitaii 
its effects, when it affects him in one aimplein. 
oints in which his interest, as we haTeorrompira 
seen, is liable to be affected : complex, when it affects him in 
several of those points at once. Such as are simple in their 
effects must of course be first considered. 

XXXIII. In a simple way, that is in one way at a time, aoftencea 
man's happiness is liable to be disturbed either i. By actions penon— 
referring to his own person itself; or 2. By actions referring to 

such external objects on which his ha])piness is more or less de- 
pendent. As to his own person, it is composed of two different 
part«, or reputed parts, hia body and his mind. Acts which 
exert a pernjcions influence on his person, whether it be on the 
corporeal or on the mental part of it, will operate thereon either 
immediately, and without affecting- hia will, oi mediately, through 
tlie intervention of that faculty : viz. by means of the influence 
which they cause his will to exercise over hia body. If with the 
intervention of his will, it muat be by mental coercion .- tbat is, 
1^ causing him to will to maintain, and thence actually to main- 
tain, a certain conduct which it is disagreeable, or in any other 
way pernicious, to him to maintain. Thia conduct may either be 
positive or negative ^ : when positive, the coercion ia styled com,- 
puliion or constraint; when negative, reatraint. Now the way 
in which the coercion is diaagrecahle to him, may be by pro- 
ducing either pain of body, or only pain of mind. If pain of 
body is produced by it, the offence will come aa well under this 
ae under other denominations, which we shall come to preaently. 
Moreover, the conduct which a man, by means of the coercion, is 
forced to maintain, will be determined either apecifically and 
oiil^ally, hy the determination of the particular acts them- 
Beives which he is forced to perforin or to abstain from, or 
^^ ' Ch. vii. [Actions] yiii. 
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generally and incidentally, by means of his being forced to be or 
not to be in euch or sucli a place. But if he ia prevented &oia 
being in one place, he ia confined thereby to another. For t!i6 
whole surface of tbo earth, like the surface of any greater or 
lesser body, may be conceived to be divided into two, ae well u 
into any other number of parts or spots. If the spot then, whicb 
he ia confined to, be smaller than the spot which be ia excluded 
from, his condition may be called conjai&rtent ; if larger, haniA- 
mmt '. Whether an' act, the effect of which is to exert a per- 
nicious influence on the person of him who suffers by it, operate 
with or without the intervention of an act of hie will, the mis- 
chief it produces will either he mortal or not mortal. If nol 
mortal, it will either be reparable, that is temporary; or irre- 
parable, that ia perpetual. If reparable, the miBchievona act 
may be termed a simple corpural injury ; if irreparable, an 
irreparable corporal injury. Lastly, a pain that a man experi- 
ences in hia mind will either be a pain of actual sujirance, on 
pain of appreJietisitm,. If a pain of apprehension, either the 
offender himself is represented as intending to bear a part ia th 
production of it, or he is not. In the former case the offenw 
may be styled jnenacement .- in the latter caae, as also where die 
pain is a pain of actual sufferance, a simple meittal injury. Anil 
thns we have niue genera or kinds of personal injuries ; which, 
when ranged in the order most commodious for examinatlop. 
will stand aa foUows; viz. i. Simple corporal injuries. 2. Ir- 
reparable corporal injuries, 3, Simple injurious reatrainmMil. 
4. Simple injurious compulsion ^ 5. Wrongful confinement. 

' Of these, and the aeveial other leading expreBtdotia whicli tbere is m<*' 
HDD to bring to eiew in the remaining pnrt of thia analyBiB, ample ieSii- 
tioDB will be found in the btxly of the work, coaceived iti termini* Itgil, It 1 
give particular rflferencea to these definitions, would be encumbering t^ 
page Ui little purpofle, 

' Injurious reBtniiument at large, and injurious compulsion «t laiRe, ■ 
here styled dmple, in order to distinguish them from conBnenient, bi ' 
meut, rubbety, aad extortion; all which are, in man; cuasa, but M i 
modificatiouB of one or other of the two first-mentioned offences. 

To constitute an oBance an act of Bimple injuriouB reatrainment, 
injurioua oompulsion, it is sufficient if the influence it exerts be, in the i 
plane, pernicious ; in lihe axtii, place, exerted an the person by tlte i 
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6, Wrongful banishment. 7. "Wrongful homicide. 8. Wrongful 
menacement '. 9. Simple mental iajuriea^. 

of the will : it is not necessuy that that part of the peraon on which it is 
exerted be the part to wliich it \a peraiciouB : it is Dot even aecessais that 
it abauld imineiiiately be pemicioua to either of these parts, though to one 
DT other of tbeni it luust be pernicious in the long-run, if it be pernicious at 
slL An HCt ID which the bod;, for oiample, ia concerned, ma; be vezy 
disagreeahle, and thereby pemioiouH to him who perf urma it, though neither 
di«greeable nor pernicious to hts body:. far instance, to stand or ait in 
pabQc with a label an his hack, or under any other circumBtaocea of 



nay be observed, that wrongful menacement ia included as well in 
nmplfl injurionB restr^nmenb as in eimple injurious compulsion, except in 
the rare case where the motiTes by which one man is prevented by another 
irom doing a thing that wonhl have been malenally to hia advantage, or 
induced to do a thing that is materially to his prejutiice, are of the Maring 

' Although, far reasons that have been already given (supra zicxi), no 
complete catnlogue, nor therefore any exhauxtive view, of either semi-public 
or Bfilf-regarding offences, can be exhibited in this chapter, it may be a 
satisfaction, however, to the reader, to see some sort of list of them, if it 
were only for the sake u[ hitving examples before his eyes. Such lists can~ 
not any where be placed to more advantage than uuder the heads of Hie 
■everal divisions of private extra>reganiiiig offences, to which the Bemi- 
public and self-regarding offences in question respectively correspond. 
Canceming the two hitter, however, and the last more particularly, it must 
be understood that all I mean by inserting them here, la to exhibit the 
miMhief, if any, which it is of the nature of them respectively to produce, 
without deciding upon the qucEtion, whether it would be north while [see 
ch. liii. Cases unmeet] in every instance, for the sake of combating that 
mischief, to introduce t^e evil of punishment. In the course of this detail, 
it will be observed, that there ore several heads of extra-regarding private 
ofi^nceSt to which the correRpondent heads, either of semi-pubhc or self- 
regaiding offences, or of both, are wanting. The reasons of these defioien- 
cies will probably, in most instances, be evident enough upon the face of 
them. Lest Ihey should not, they are however specified in the body of the 
work. They would take up too much room were they Ij) be inserted 

I. Bkmi-pdblio OFfUNOKB through calamity. Calamities, by which the 
pO-BOns or properties of men. or both, are liable to be affected, seem to be 
as fbllows : r. PestQenoe or contagion, i. Famine, and other kinds of 
scaroity. 3. Mischiefs producible by persons deficient in point of under- 
standing, such as inhnts, idiots, and maniacs, for want of their being 
properly taken care of. 4. Mischief producible by the ravages of noxious 
animals, such as beasts of prey, locusts, &c. &c. 5. CoUapsion, or fall of 
Iai^ masses of solid matter, such as decayed buildings, or rocks, or masse* 
ofanow. 6. Inundation or Bubuiereion. 7. Tempest. S. Bliuht, g. Con- 
flagration. 10. Elploaion, In as far as ft man may contribute, bj any 
imprudent act of his, to give birth to any of the above calamities, such act 
may be an offence. In na far as a man may fail to do what is incumbeat on 
-him to do towards preventing them, such failure may he an offence. 

LqSUUK-FUBLic OFFBNOEs of mere deliuqueiic;f , A. 'nWkO 'aii\^&iEs>»- 
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XXXIV, We come now to offences against reputation merely. 
, These require but few distinctions. In poiot of reputation there 
ia but one way of suffering, which is by losing a portion of the 
good-will of others. Now, in respect of the good-will which 
others bear yon, yon may be a loser in either of two ways : i. By 
the manner in which you are thought to behave youradf; aod 
2. By the manner in which others behave, or are thought to be- 
have, towards you. To cauee people ia think that you yourself 
have BO behaved, as to have been guilty of any of those acts 
which cause a man to possess less than he did before of the 
good-will of the community, is what may be styled defatnation. 
Bnt euch is the constitution of human nature, and such the forM 
of prejudice, that a man merely by manifesting his own want of 
good-will towards you, though ever so niijust in itself, and ever 
so unlawfully expressed, may in a manner force others to with- 
draw from you a part of theirs. When he does this by words, 
or by such actions as have no other effect than in as &r as they 

hood may be made to Buffer, i. Simple corporal injunea: in otLer words, 
they may be made to anffer in point of healtli, by offeiiBivo or dangsniUJ 
tr&dea or munufactures : by adling or faUely puffing off unwholesome medi- 
cines or provisiona : by poisoning or drying up of flpringn, doatroying erf 
aqueducts, destroying woods, walls, or other fenoea againat wind and run; 
by any kinds of artificial scarcity ; or by any otber calamities intealioniUj 
produced. 1. and J. Simple injurious rBstrainment, and simple injurimn 
compulsion : for ii^tance, by otl1igiI^; a whole neighbourhood, by diet <^ 
threatening hand-bills, or tkroatening discourses) publicly delivered, to jois, 
or forbear to join, in iUuminatioiu, acclamations, outcries, invectiTea. Bib- 
Bcriptions, undertakings, proceesions, or any other mode of expressing joy or 
grief, displeasure or approbation ; or, in short, in any other course of cood^icL 
whatseever, 4. and 5. Confinement and faanUhment : by the spoiling of 
roads, bridges, or ferry-boats ; by destroying or untvarrantably pre-occiJT- _ 
log public carriages, or bouses of acoommodation. G, By meoacemt ' ~' 
by incendiary letters, and tumultuous aKtemblies : by newspapers 01 
bills, denouncing rengeance against persons of particular denomia 
for example, against Jews, Catholics. Protestants, Scotchmen, Gaioavl 
Catalooians, &c. ;. Simple mental injuries ; as by distressfiil. terrifpigi 
obsceae, or iireligious eibibitioos ; aucb as exposure of sores by beggiM 
eKpoaure of dead bodies, exhibitions or reports of counterfeit wilchcrafU A 
apparitions, exhibition of obscene or bla^^phemous prints : obscene orblw- . 

K' emouB disco ursoH held in public ; spreading Bilse news of public delcaU' J 
btle, or of other misfortunes. 

IH. Self-regarding offences against person, i. Fasting. Abstiix 
from venery, self-flagellation, self-mutilation, and other self-denying It 
seJ^tormentmg practices, i. Gluttony, drunkeanesa, excessive vensi}, rt 
other species of intempeiaiicB. j. ^ivucWe. 



XVI.] Dieimii of Offences. 247 

stand in the place of words, the offence may be styled iMifiea- 
(«j«, Whea it is done by such actions as, besides their having 
tills tfFect, are injuries to the person, the offence may be styled 
u personal insull : if it has got the length of reaching the body, a 
corporal insult : if it stopped short before it reached that length, 
it may be styled insulting menacement, And thus we have two 
genera or kinds of offences against reputation merely ; to wit, 
I. Defamation: and, 2. Vilification, or Revilement^ As to 
corporal insults, and insulting menacement, they belong to the 
compound title of offences against person and reputation both 
t^^ther. 

XXXV. If the property of one man suffers by the delinquency Ottenrei 
of another, such property either was in trust with the offender, property- 
or it was not : if it was in trust, the offence is a breach of trust, 
and of whatever nature it may be in other respects, may be 
styled dissipation in breach of trust, or diairipalion of property in 
trail. This is a particular case : the opposite one is the more 
common : in such case the several ways in which property may, 
by possibility, become the object of an offence, may be thus con- 
ceived. Offences against property, of whatever kind it he, may 
he distinguished, as hath been already intimated ', into such as 
a the legal possession of it, or right to it, and such as coa- 
only the enjoyment of it, or, what is the same thing, the 
e of that right. Under the former of these heads come, 
as hath been already intimated ', the several offences of wron^vl 
non-investment, wron^ul intmveption, wrongful divestment, 
vKurpation, and ivrongfvl attribution. When in the commission 
of any of these offences a falsehood has served as an instrument, 
and that, as it is commonly called, a wilfiii, or as it might more 
properly be termed, an advised ' one, the epithet fraudaient may 
be prefixed to the name of the offence, or substituted iu the 
room of the word wrongful. The circumstance of fraudulency 
then may serve to characterise a particular speciea, comprisable 

Calumniation and vilification of pw- 
mdb »a Jowa. Cstholiea, &e. 
1. Incostiueocu iu feuinles. :. InceaL 
' See ch. is. \Conacv«Ma-n£aa\vi.. 
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under eoch of those generic beads : in like manner the circi 
Btancb ai force, of wMdi more a little farther on, may Bervi 
characterise another. With respect to wrongful interception ia 
particular, the invtstitiix ererU by which the title to the thing 
in question should have accrued to you, and for want of which 
such title ia, through the delinquency of the offender, as it were, 
intereept»l, is either an act of his own, expressing it as his will, 
that you should be considered by the law as the person who is 
l^ally in possession of it, or it is any other event at large : in the 
former case, if the thing, of which you should have been put intii 
posseasion, is a sum of money to a certain amount, the offence is 
that which has received the name of ivsolvency ; which branch 
of delinquency, in considerotion of the importance and estcct 
of it, may be treated on the footing of a distinct genus of itself'. 

"'■ ' Tte light in which, the offence ot insolvency is here enhibited. nuj 
perhaps at first codbI deration be apt to appear not only novel bnt im- 
proper. 1 1 mny naturallj enough appear, that when a man owes yon > 
sum of money, for instance, the right to the money is yours alreaily. 
and that what he witliholds from you by not paying yoo, is not the legiil 
title to it, poastBsiDD of it, or power over it, but the phyHical poueBgioa 
of it, or power over it, onlj. But upon a more accotsite examinaliun 
thia will be found not to be the ease. What in meant by pajmeni, u 
always an act of investitive power, as aboie explained ; an expreaaion "! 
an act of the will, and not a pbfsical act : it ia an not exercised <n(i 
rrlaiitm indeed to the thing said to be paid, but not In a physical aeste 
exercised upon it. A man who owes you ten pounds, takes up a hniiiifiil 
of siWer to that amoant. and lays it down on a table at wliich you «re 
fitting. If then by words, or gestures, or any means whatever, oddreHiB^ 
hiniaelf to you, be intimates it to be his will that you should take up lif 
money, and do wilh it as you please, he is said to have paid yon : liiit if 
the cane was, that he laid It down not far that purpose, but for i 



1 



e it, meaoiDg to take it 



ap again b> 



;, be has nof paid you ; yet the phj'iuiJ 
BCH, oxerciaoQ npon ine pieces oi" money in question, are in both cases the 
same. Till lie lioea eiprees a will to tbat porport, what you hare is not, 
properly npeaking, the legal possession of the money, or a right to tin 
money, but only a right to have him, or In his defa^ilt perhaps a miniijterof 
justice, compelled to render you that sort of service, by the rendering o( 
wbich he is said to pay you : tliat is, to express such will as aboii- 
mentioned, with regard to some corporeal HTtlde, or other o" 
apeaiea, and of value equal to the amount of what he owea you : ... 
word;;, to exercise in your favour an act of investitive power with le 
to some such article. 

True it is, that in certain cases a man may perhaps 1 
acci^niing to common acceptation, to have paid you, witbout 
a further set of aervicea, anil tiioae ot another sort : a sot of 
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Next, with regard to eucli of the offences against property 
aa concern only the enjoyment of the object in question. This 
object mnst be either a aei-vice, or set of services', which should 
have been rendered by aome fermn, or else an article belonging 
to the clasa of thingg. In the former case, the offence may be 
styled wrongful withholding of services °. In the latter case it may 
admit of farther modifications, which may be thus conceived : 
"When any object which yoii have had the physical occupation or 
enjoyment of, ceases, in any degree, in consequence of the act of 
GDotber man, and without any change made in so much of that 
power as depends upon the intrinsic phyeical condition of your 
person, to be subject to that power ; this cessation is cither 
owing to change in the intrinsic condition of the thing itself, 
OP in its esterior situation with respect to you, that is, to its 
being situated out of your reach. In the former case, the nature 
of the change is either such as to put it out of your power to 
make any use of it at all, in which case the tiling is said to be 
destroyed, and the offence whereby it is so treated may he termed 

■re rendered liy the exercising of certain acta of a physical nature upon the 
VHiy thing with which hs is said to pay jon : to wit, by truiBferriiig the 
tliiDg to a. certain place where you may be sure to find it. and where it may 
be oanTeuiDnt for you to receive it. But these eervicea, althuugh the 
obligation of rendering them should be annexed by law to the obligation of 
rentlering thoee other nervices in the performaace of which the operation of 
pBymeot properly cODsists, arc pluiily acta of a distinct nature: nor are they 
4;wff^*ntijil to the Dperatioo : by themBelves. they dc not constitute it, and it 
nuky be performed without them. It mast be perforuied without them 
whererer the thing to be transferred happens to be already as much within 
the reach, physically spenkiiig, of the crelitor, as by any act of the debtor 
it cui be made to be. 

This matter would have appeared in a clearer light had it lieen prac- 
ticable to enter here into a fnll examination of the nature of property, and 
tbe Beveral luodifiisitiuns of nhiob it is susceptible : but every tliicg cannot 
be done at once. 

■ Under wrongful withholding of services ia included breaijt of c&alraet; 
for the oiiligatiou to render services may be grounded either on contract, or 
upon otJier titles : in other words, the event of s man's engaging in a 
contract ia one out of many other investitive events from which the right of 
receiving them may take its commencement. See ch. xvii. [Limits], i iv. 

Were the word services to be taken in its utmost latitude (negative iu- 
cloded as well as positive) this one head would cover the whole law. To 
this place then are to be leFerred such services only, the wiCbholding of 
which (ices not coincide with any of the other offeucea, for WbicV ae^&CTta, 
dEUuminatioue have been proiddad. m 
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wrongful destruction : or such only as to render the uh6b it ii 
capable of helng put to of less value than before, in whicli caw 
it ii Bail! to be damaged, or to have sustained damage, and tlie 
offence may be termed wrongful endamagement. Moreover, in 
as far as the value which a thing is of to you ta considered u 
being liable to be in some degree impaired, by auy act on tlie 
pai't of any other person exercised upon that thing, although od 
a given occasion no perceptible damage should ensue, the eMT- 
ciHc of auy such act is commonly treated ou ttie footing of m 
offence, whicli may be termed wrongful using or ocffiipation. 

If the cause of the thing's failing in its capacity of being of 
use to you, lies in the exterior situation of it with relation tu 
you, the offence may be styled viroi%gful delainTnent ', Wrongtnl 
detainment, or detention, during any given period of time, may 
either be accompanied with the intention of detaining the thing 
for ever (tliat is for an indefinite time), or not ; if it be, and if 
it be accompanied at the same time with the intention of not 
being amenable to law for what is done, it seems to answer U 
the idea commonly annexed to the word emhessiement, an offeuce 
which is commonly accompanied with breach of trust ^. In Its 
ease of wrongful occupation, the physical faculty of occupying 
may have been obtained with or without the assistance or coDBeot 
of the proprietor, or other person appearing to have a right to 

' In the Englieh law, detinne aad detnmer : detinue applied chieflj la 
movables; detainer, to immovableH, Under detinue and detainer CHa 
are also oomprined, in whioh the offenoe coDaiata in forbearing to tnuiifci 
the legal poBHBaaion of the thing : such oases may be ooDsidered u ommn; 
under the head of wrongfbl nan-inTOHtment. The dUtinotion bet«wB 
mere phyeiuaJ pMHeesion and legal po»Bewoii, where the latter it ahirt- 
lived and defeasible, geemH acoccely hitherto to have been attended lo. Id 
a muititude of inatuncea they ore confounded under the same eiprcsaHHU- 
The cause ia. that probably under all lawa, and frequently for very gi)«l 
reasons, the legal posaeaaion, with whatever eertointy dcfaosible upou llu 
event of a trial, ia, down In the time of that event, in many cases ann(Hd 
to the appearance of the physical. 

' la attempting to exhibit the import belonging to thin and ochn aiin^ 
of offbneea in eommon use, 1 muat be underatood to flpeak all along' i~ 
tbe utmost diERdence. The truth is, the import given to them is oomiti 
neither determinate nor uniform : ao that in the nature of thing*, no i 
ni'tion that can be given of them by a private paniou con be attogetlMT i 
exact one. To fix the stnae ol ftiB\u\i<i\inv^ unly to the lejj-ialator. 
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afford such assistance or consent. If without such aBsistanca or 
consent, and the occupation be accompanied with the intention 
of detaining the thing for ever, together with the intention of 
not being amenable to law for what is done, the offence seems to 
answer to the idea cominonly annexed to the word th^l or stealing. 
If in the same circumstances a force is put upon the body of any 
person who usea, or appears to he disposed to use, any endeavours 
to prevent the act, this seems to be one of the eases in which 
the offence is generally understood to come under the name of 



If the physical faculty in question was obtained with the as- 
eistance or consent of a proprietor or other i>er3on above spoken 
o^ and still the occupation of the thing is an offence, it may have 
been either because the assistance or coasent was not fairly or 
because it was not freely obtained. If not fairly obtained, it 
was obtained by falsehood, which, if advised, is in such a case 
termed fraud : and the offence, if accompanied with the inten- 
tion of not being amenable to law, may be termed fra%uluhnt 
lAtairnneTit or defrauAmenl '. K not freely obtained, it was ob- 
tained hy force : to wit, either by a force put upon the body, 
which has been already mentioned, or by a force put upon the 
mind. If by a force put upon the mind, or in other words, by 
the application of coercive motives ', it must be by producing 
the apprehension of some evil : which evil, if the act is an offence, 
roust be some evil to which on the occasion in question the one 
person has no right to expose the other. This is one case in 
which, if the offence be accompanied with the intention of de- 
taining the thing for ever, whether it he or be not accompanied 
with the intention of not being amenable to law, it seems to 
agree with the idea of what is commonly meant by extortion. 
Now the part a man takes in exposing another to the evil in 

' The reDiaiaing casea oome ander the head of uaurpatinn, or wrongful 
investment of property. The distmotinn seems haoily hitherto ti> have 
been attended to: it turoa lika another, mentioned above, upon the din- 
tinctioQ between legnl poasession aud phydcaL The same ohflervatiun 
IB» be applied to the casij of extortion hereafter Iblloviiag. 
£J7jde aupro, uvii. 
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■ question, must be either a positive or a negative part In Ibe 
W former case, again, the evil must either be present or disUnL 
In the ca^e then where the assistance or consent is obtained b^ 
a, force put upon the body, or where, if bj a force put upon tie 
mind, the part taken in the exposing a man to the appreheniion 
of the evil is positive, the evil present, and the object of it his 
person, and if at any rate the extortion, tbua applied, be accom- 
panied with the intention of not being amenable to law, it seeDu 
to agree with the remaining case of what goes under the MM 
of robbery. 

As to dissipation in breach of trust, this, when productive of 

ta pecuniary profit to the trustee, seems to be one species of tihii 
is commonly meant by peculation. Another, and the only re- 
maining one, seems to consist in acts of occupation esercised ij 
the trustee upon the things which are the objects of the fiduciMj 
property, for hia own benefit, and to the damage of tie benefi- 
ciary. As to robbery, this offence, by the manner in which tlie 
assistance or consent is obtained, becomes an offence against pn>- 
perty and person at the same time. Dissipation in breach of 
trust, and peculation, may perhaps be more conmiodiously treated 
of under the head of offences against trust '. After these eiwp- 
titins, we have thirteen genera or principal kinds of offenras 
against property, which, when ranged in the order most conuno- 
diouB for eiainination, may stand as follows, viz. i . "Wrongful 
lion -investment of property, a. Wrongful interception of pro- 
perty. 3. Wrongful divestment of property. 4. Usurpation of 
property. 5. Wrongful investment of property. 6. "WrongfiJ 
withholding of services. 7. Wrongful destruction or endaniiige- 
meiit. 8. Wrongful occupation. 9. Wrongful detainnieiit 
10. Embezzlement, 11. Theft. 12. Defraudment. 13. Ex- 
tortion *, 

' Uboij, which, if it must b« an offence, is an otieuce committed «" 
consent, that is, with the conaent of the party supposed to be injured, ««■ 

not merit a place in the catalo^e of offenees, unless the conKnt inn 
either nnfurl; obtMoed or un&eel; : in iba first csae, it coinddei wta 
defrandmeut ; in Che other, with ertoitiim. 

* I. Semi-PD BUG Offences, i. WronsfuldiTeahDent.intereepdDn.nBif' 
K^ pation, &c. of vaWbte, wUich ate \.\ie ^mperty of a corporate bodji » 
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We proceed now to conBider ofFences which are complex in 
their effeetB. Regularly, indeed, we ahould come to offences 
against condition ; hut it will be more convenient to speak 
first of offences by which a man's interest ia affected in two 
of the preceding points at once. 

XXXVL first, then, with r^ard to offences which affect Otfcnoa 
person and reputation together. When any nian, by a mode of person uid 
treatment which affects the person, injures the reputation of 
another, hia end and purpose mattt have been either his own im- 
mediate pleasure, or that sort of reflected pleasure, which in 
certain circumstances may he reaped from the suffering of another. 
Now the only immediate pleasure worth regarding, which any 
one can reap from the person of another, and which at the same 
time ia capable of affecting the reputation of the latter, is the 
pleasure of the sexual appetite '. Thia pleasure, then, if reaped at 
all, must have been reaped either against the consent of the 
party, or with consent. If with consent, the consent must have 
been obtained either freely and fairly both, or freely but not 
fsirly, or else not even freely ; in which case the fairneBs is out 
of the question. If the consent he altogether wanting, the offence 
is called rape : if not fairly obtained, seditction simply ; if not 
freely, it may be called forcible geditetion. In any case, either 
the offence has gone the length of consummation, or has stopped 
short of that period ; if it has gone that length, it takes one or 
other of the names just mentioned : if not, it may be included 
alike in all cases under the denomination of a simple lasciviatis 
injury. Lastly, to take the case where a man injuring you in 
your reputation, by proceedings that regard your person, does it 

which Bra in the indiecriminate oocupatimi of a neighbourhood; such as 
pBrish churchea. iiltarx, relics, and olher ajiiclas appropriaited to the pur- 
poaes of religion : or things which are in the indiacrimionte occupntiua of 
tike public Sit large ; such ae mile-utoaes, mtirket-hDUBBB, exchanges, public 
gardeiiB. and cathedrals. 3. Setting on foot what have been called bubhlei, 
or fraudulent partnership, or gaming adveutures; propagating false news, 
to raise or siuk the y^ue of stoeks, or of an; other denomination of 
prroerty. 

11. Seu-hegahdihg Offekoeb. 1. Idleness, i. Gaming. 3. Other 
BwcieB of prodigality. 

' .See ch. V. [Pleaaures and PMns]. 
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rfor the gake of that Bort of pleasure which will sometimes iwult 
from the contemplation of another's pain. Under these circum- 
stanceB either the ofitmce has actually gone the length of a, cor- 
poral injury, or it has rested in menacement : in the first case it 
maj be styled a corporal insidt ; in the other, it may come under 
the name of insulting msnaceTnenl. And thus we have si:; genera, 
or kind of offences, against person and reputation together; whicb, 
when ranged in the order most commodious for consideration, 
will stand thus : i. Corporal insults. 2. Insulting menacement 
3. Seduction, 4. Rape. 5. Forcible eeduction. 6. Simple 
lascivious injuries'. 
OHbncea XXXVII. Secondly, with rOBpect to those which affect peraon 

fSson and and property together. That a force put upon the person of s 
profmnj. ^^^ ^^^ ^^ among the means by which the title to property 

I may be unlawfully taken away or acquired, has been alreaJj 

stated', A force of this sort then is a circunistance which may 
accompany the offences of wrongful interception, wrongful Antstr 
ment, UHUipation, and wrongful investment. But in these cases 
the intervention of this circumstance does not happen to have 
given any new denomination to the offence'. In all or any of 
these cases, however, by prefixing the epithet fo-rcibh, we maj 
have BO many names of offences, which may either be considered 
as constituting bo many species of the genera belonging to th* 
division of offences against property, or as so many genera be- 
longing to the division now before us. Among the offences that 
concern the enjoyment of the thing, the case is the same with 
wrongful destruction and wrongful endamagement ; as also mill 
wrongful occupation and wrongful detainment. Ab to the offcnee 
of wrongful occupation, it is only in the case where the thing 
occupied belongs to the class of immovables, that, when accom- 
panied by the kind of force in question, has obtained a particuliir 

' I. Skhi-public Ofpbboks — none, 
II. SELF-aEOAEDlBQ OwBHoEB, 1. Sacrifice of virginity. ». Inde- 

* In the technical Unguof^e of the Engliah law, property bo ftoqniiolH 
^^^^ jBoiif to be acqnired bj duresj. 
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name which is in coranion use r in this case it is called forcible 
entry : forcible detainment, as applied alao to immovables, but 
only to immovables, has obtained, among lawj-ers at least, the 
name of forcible detainer^. And thus we may diatinguish ten 
genera, or kinds of offences, against person and property together, 
which, omitting for conciseness' sake the epithet wrongful, will 
stand thus: i. Forcible interception of property. 2. Forcible 
divestment of property. 3. Forcible usurpation. 4. Forcible 
investment. 5. Forcible destruction or endamagement. 6. For- 
cible occupation of movables, 7. Forcible entry, 8. Forcible 
detainment of movables. 9. Forcible detainment of immov- 
ables. 10. Robbery*. - 

XXXVIII. We come now to offences against condition. A OHfenow 
man's condition or station in life is constituted by the legal oondition.- 
relation he bears to the persons who ore about him; that is, asdomeatic 
we have already had occasion to show ', by duties, which, hy 
being imposed on one side, give birtb to rigliis or fowers on the 
other. These relations, it is evident, may be almost infinitely 
diversified. Some means, however, may be found of circum- 
Bcribing the field witliin which the varieties of them are dis- 
played. In the first place, they must either he such as are 
capable of displaying themselves within the circle of a private 
family, or such as require a larger space. The conditions con- 
stituted by the former sort of relations may he styled domestic : 
those constituted hy the latter, civH 

XXX TX. As to domestic conditions, the legal relations byDomaatio 



* Applied to movables, the circamstanoB of force liaa ntver, at leant by 
the tecbnical p:irt of the langua^, been taken into Hccount : no Buoh com- 
bination of tenna as forcible oeeapatioa is in current uae. The word detiaoe 
is ^plied to movaliles oiAy : and (in the langpuagB of the law) the word 
forvtble baa nei'Er been combined with it. The nord applied to immov- 
■fales is detainer: this is combined with tbe word forcible: and wbat is 
■i&gnlu', it ia scarcel; in uae without that word. It was impossibie to 
Btoer altogether dear of this technical nomenclature, on account of the 
inflneoce which it baa on the bod; of tbe language. 

• I. SkUi-PCBIIC Offences, i. Incendiarism, a. Criminal inundation. 
II. Self-beqardiiio Offences— no 




I 
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are soperadded bi relatioua purely natural : aod z. Such as, 
without auy such natural basis, subslBt purely by inatitution. 
By relatiuna purely natural, I meau those which may be awd » 
subsiat betweea certain persona in virtue of the concern which 
they themselves, or certain other persons, have had in the proMM 
which is necesaary to the continuance of the species. These 
relationa may be distinguished, in the firat place, iato contigoDua 
and uncoiitiguous. The uncontiguous subsist throi^h the inter- 
vention of Buch 88 are contiguous. The contiguous may be dis- 
tinguished, in the first place, into eonnuhial, and poH-aonrm^^. 
Those which may be termed connubial are two ; I. That whidi 
the male hears towards the female : 2. That which the female 
hears to the male ^. The poat-connublal are either productive or 
derivative. The productive is that which the male and female 
above-mentioned bear each of them towards the children who «re 
the immediate fruit of their union ; this is termed the relatioD of 
parentality. Now as the parents must be, bo the children may 
be, of different sexes. Accordingly the relation of parentality 
may be diatinguished into four species : i. That which a father 
bears to his son : thia is termed patemtli/. 3. That which i 

' By the terms cainnabUil BJid po^-amnabial, all I mean at pnseiit U 
bring to lien it, the mere pliyaical unioD, apart fram the ceremonim lod 
fl^Sirr W^ engi^ementB that will afterwanlB be eoniiidered as accompanying it 
eiTiao ' The vague and unLletermitied nature of the liotitiouB entity, called 1 

.jKU. relation, is, on oocasinna like the preBeut, apt to he productive of ■ gomi 

deal of confusion. A relation ia either aaid to he bo-nie by one of the 
objects which are partiea to it, to the other, or to sitbsitl betvvea them. 
The latter mude of phraaeolog; is, pfrhaps, rather the more comiaon- 
In Huch case the idea eeema to be, that From the conEideratioa of the tic 
objects there results but one relation, which belongs as it were in commoe 
to them both. In some cases, this perhaps may answer the [lurpoae <e[T 
Hell : it will not. however, in the preaent caae. For the present purpose il 
will be neoeseaiy wo should conceive two rslationa aa reaulUng from Ibf 
tvo objects, uid borne, since such is the phrase, by the one of them to « 
towards the other : one relation borne by the first obj ect to the sBCiind : 
another relation home by (he second object to tho first. This is nsuemMJ 
on two accounts : 1 . Becauae fur the relations themaelves there an ia 
many instances eeparate names : for example, the relations of guardlsoBhip 
and wardahip ; in which ease, the speaking of them an if the; were bo' 
one, may be productive of much confusion. 1. BecauBe Che two diffena' 
relationships ^ve birth to so many conditions : which conditions are so hi 
different, that what ia predicated and will hold good of the one, itilL i> 
TAriona partictdan, aa we ahnll sea, not hold good of the other. 
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father bears to his daughter ; this also is termed pnternity. 
3. That which a mother bears to her son : this ia called mater- 
nity. 4. That which a mother hears to her daughter : this also 
IS termed maternity. Uncontiguous natural relations may be 
distioguifihed isto immediate aiid remute. Such as are imme- 
diate, are what one person bears to another in consequence of 
their bearing each of them one simple relation to some third 
person. Thus the paternal grandfather is related to the paternal 
grandson by means of the two different relations, of different 
kinds, which together they bear to the father : the brother on 
the father's side, to the brother, by means of the two relations of 
the same kind, which togetJier they boar to the father. In the 
Bame manner we might proceed to find places in tie system for 
the infinitely diversified relations which result from the com- 
binations that may be formed by mixing together the several 
sorts of relationships by ascent, relationships by descent, col- 
lateral relationships, and relationships by affi,nity: which 
latter, when the union between the two parties through whom 
the affinity takes place is sanctioned by matrimonial solemnities, 
are termed relationships by marriage. But tliis, as it would be 
a most intricate and tedions task, so happily is it, for the pre- 
sent purpose, an unnecessary one. The only natural relations 
to which it will be necessary to pay any particular attention, 
are those which, when sanctioned by law, give birth to the con- 
ditions of husband and wife, the two relations comprised under 
the heatl of parental ity, and the corresponding relations com- 
prised under the head of filiality or filiation. 

What then are the relations of a legal kind which can be 
Buprainduced upon the above-mentioned natural relations 1 They 
must be such as it is the nature of law to give birth to and 
establish. But the relations which subsist purely by institution 
exhaust, as we shall see, tiie whole stock of relationships which 
it is in the nature of the law to give birth to and establish. 
The relations then which can be superinduced upon those which 
are purely natural, cannot be in themselves any other than what 

e of the number of those which subsist purely by institutiiia.'. 
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so that all the difference there cao be between a legal relation] 
of the one sort, and a legal rel&tiou of the other eort, 
in the fonner case the circumstauce which gave birth 
the natural relation serves aa a mark to indicate where the 
l^al relation is to tix ; in the latter case, the place where 
the legal relation is to attach rs determined not by that Eir- 
cumstance bnt by some other. From these consi derations it 
will appear manifestly enough, that for treating oF tbe Beveral 
sorts of conditions, as well natural as purely conventional, 
the moat commodious order, it will be necessary to give 
precedence to the latter. Proceeding throughout upon the 
principle, we shall all along give the priority, not to thoae whiA 
are first by nature, but to those which are most simple in poini 
of description. There is uo other way of avoiding perpetual 
anticipations and repetitions- 
XL. "We come now to consider the domestic or family 
tions, which are purely of legal institution. It is i« these 
effect, that both kinds of domestic conditions, considered as '^• 
work of low, are indebted for their origin. When the bw, 
matter for what purpose, takes upoa itself to operate, in a matter 
in which it has not operated before, it can oaly be by imposing 
iMigation''. Now when a legal obligation is imposed on Wj 
man, there are but two ways in which it can in the first instance 
be enforced. The one is by giving the power of enforcing it to 
the party in whose favour it is imposed ; the other is by reserving 
that power to certain third perBone, who, in virtue of their pflB- 
Beasing it, are styled ministers of justice. In the first case, the 
party favoured is said to possess not only a rigid as againat'tle 
party obliged, but also a power over him ; in the second case, a 
rigM only, uncorroborated by power. In the first case, the partj 
favoured may be styled a superior, and as they are both members 
of the same family, a domestio superior, with reference to ih* 
party obliged ; who, in the same case, may be styled a dusMtic 
inferior, with reference to the party favoured. Now in point 
of possibility, it is evident, that domestic conditions, or a kind 
' See ch. xvii. [Limita], J m. 
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of fictitious possession analogous to domestic conJitlous, might 
Lave beea looked upon as constituted, as well by rights alone, 
without powers on either side, as by powers. But in point of 
utility' it does not seem expedient ; and in point of fact, pro- 

' Two persona, who by anj means etend engaged to liva together, can 
DBtBT live together long, but one of them will choosa that aome aot or oifaer 
should be done which the other will choose should not be done. When 
thiB is the C3ise, how in the conipetitiDn to be decided ! La;fing aidde genti- 
ront; and good-breeding, which are the tardy and uncertain fruits of long- 
established laws, it is evident that there can be no certun means of tjeciding 
it bat pbysical )rawer : whiuh indeed ia the very means by which family as 
■well aa other competitiona muat have been dediied, long before any such 
office Bs that of legiHlator hnd exiateuce. This then being the order of 
things which the legislator finde established by nature, haw should he do 
better than to acquiesce in iti The persona who by the infiuence of causes 
that prevail ever]' where, stand engaged to live ti^ether. are, i. Fu^nt and 
child, during- the infancy of the latter: 9. Man and wife: 3. Children of 
the same parenta. Parent and child, by necessity : since, if the child did 
not live with the parent (or with somebody standing in the place of the 
parent) it could tiot live at all : husband and wife, by a choice approaching 
to necessity : children of the same parents, by the necessity of their living 
eadi of them with the parents. As between parent and chUd, the neoessity 
Ihere is of a power on the part of the parent for the preservation of the 
child supersedes all fiirther reasoning. As between man and wife, that 
necessity does not subsist. The only reason that applies to thia case is the 
neoeasity of putting an end to competition. The man would have the meat 
roasted, the woman boiled : shall tbey both fast till the judge cornea in to 
dress it for them 1 The woman would have the child dressed in green ; the 
man, in blue : shall tlie child be naked till the judge cumes in to clothe it 1 
Thia affords a reason for giving a power to one or other of the partiea ; but 
it aSonls none for giving the power to the one rather than to the other. 
How then shall the legislator determine? Supposing it equnlly easy to 
give it to either, let him look ever so long for a reason why he should give 
it to the one rather than to the other, and he may look in vain. But how 
does the matter stand already ? for there ware men and wives (or, what 
conies to the same thing, male and female living together as man and wife) 
before there were legislators. Looking roand htm then, be finds almost 
eveiy where the male the stronger of the two ; and therefore poaaessing 
already, by purely physical means, that power which he is thinking of 
bestowing on one of them by means of law. How then can he do so w^ 
ma by placing the legal power in the same hands which afe beyond compari- 
son the more likely to be in possession of the physical ? in this way. few 
transgresaionB, and few calls for punishment : in the other way, perpetual 
ttausp^Bsions, and perpetual calls for punishment. Solon ia said to have 
tmnsferred the same idea to the tlistribution of state powers. Here then 
was gtneraliialioB : here was the work of geniua. But in the disposal of 
dnmestic power, every legislator, without any effort of genius, has been a 
Solon. So much for reiWDns'; add to which, in point of mo(iiie»', Ihatlegla- 

■ Sqci»] moUvBi ! nytapaUi J for the public : love of repulallon. ic. 
• atU-tetu^lBg moUvH: or soda) mutives, uhk^h ore mvial in a loa exiant: ismiaUvi 
~' 'a |iBiliculai dBKripClon : penwiidiif tlie tamn sejt. 
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bably owing to the inTariable perception which men mnst 

had of the inexpediency, no Eucb cooditions seem 
been constituted by such feehle bands. Of the legal relation- 
ships then, wliich are capable of being mude to Gub^iet within 
the circle of a family, there remain those only in which llie 
obligation is enforced by power. Now then, wherever any ench 
power 13 conferred, the end or purpose for which it WftB con- 
ferred (unless the legislator can be supposed to act without i 
motive} must have been the producing of a benefit to somebody : 
in other words, it must have been conferred for the sake of some- 
body. The person then, for whose sake it is conferred, most 
either be one of the two parties just mentioned, or a third partj ; 
if one of these two, it must be either the superior or the infMior. 
If the superior, such superior is commonly called a master; and 
the inferior is termed his servant : and the power may be termed 
a beneficial one. If it he for the sake of the inferior that the 
power is established, the superior is termed a guardian; and 
the inferior his ward : and the power, being thereby coupled with 
a trust, may be termed a fiduciary one. If for the sake of a 
thii-d party, the superior may be termed a guperintendent ; heJ 
the inferior his svhordinate. Tills third party will either be an 
assignable individual or set of individuals, or a set of unassign- 
able individuals. In this latter case the trust is either a public 
or a eemi-pnblic one : and the condition which it constitutes is 
not of the domestic, but of the civil kind. In the former case, 
this third party or principal, as he may be termed, either has 
a beneficial power over the superintendent, or he has not : if be 
has, the superintendent is his servant, and consequently so alfO 
is the subordinate : if not, the superintendent is the master uf 
the subordinate ; and all the advantage which the principal hB 
over his superintendent, is that of possessing a set of rights, un- 
corroborated by power ; and therefore, as we have seen', not fit 



UtoTB seem all to liave been of the loaJe » 
1 Bpetik here of those whu fnuae l&ws, m 
A BCeptre. 
' Supra, note, page 2^9. 
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to conatitute a condition of the domestic kind. But be tie con- 
dition what it may which is constituted by these rights, of what 
nature can the obligations be, to which the superintendent is 
capable of being subjected by moans of them 1 They are neither 
more nor less than those which a man is capable of being sub- 
jected to by powers. It follows, therefore, that the functions of 
a princip&l and his superintendent coincido with those of a 
master and his seiTant ; and consequently that the offences rela- 
tive to the two former conditions will coincide with the offences 
relative to the two latter. 

YTiT . Ofieuces to which the condition of a master, like anyoseniwi 
other kind of condition, is exposed, may, as liath been already condition™ 
intimated ', be distinguished into such as concern the existence 
of tlie condition itself, and such as concern the performance of 
the functions of it, while BubBisting, First then, with regard to 
such 88 affect its existence. It Is obvious enough that the ser- 
vioea of one man may be a benefit to another ; the condition of 
a master may therefore be a beneficial one. It stands exposed, 
therefore, to the offences of wrongful non-inveatmenl, wrongful 
interception, umir^aUon, wrorvifvl investment, and wrongful dt- 
veatment. But how should it stand exposed to the offences of 
vtrongful abdication, wrongful detreetation,&nd wrongful imposi- 
tion f Certainly it cannot of itself; for services, when a man 
has the power of exacting them or not, as he thinks fit, can never 
be a burthen. But if to the powers, by which the coudition of 
a master is constituted, the law thinks fit to annex any obliga- 
tion on the part of the master ; for instance, that of affording 
maintenance, or giving wages, to the servant, or paying money 
to anybody else ; it is evident that in virtue of such obligation 
the condition may become a hnrthen. In this csae, however, 
the condition possessed by the master will not, properly speaking, 
be the pure and simple condition of a master ; it will be a kind 
of complex object, resolvable into the beneficial condition of a 
master, and the burthensome obligation which is annexed to it. 
Still however, if the nature of the obligation hes within a u 
' Vide Buprn xnii. 
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coiupBBs, and does not, in tbe manner of that whicb congtitules 
it trust, interfere with the exercise of those powers Ijy which tlie 
condition of the superior is constituted, the tatter, notwithBtaniimg 
this forcigD nuiture, will still retain the name of maaterahiji'. 
In this case therefore, but not otherwise, the condition of u 
master may stand exposed to the offences of iHcong/Mia&rfiMfMB, 
urrongful detreetat^on, aiid tvron^il imposition. Nest as to the 
behaviour of persons with reference to this condition, while con- 
sidered as sijbeiating. In virtue of its being a benefit, it is ei- 
posed to diiiurbanee. This disturbance will either be tbe offence 
of a stranger, or the offence of the servaot himself. Where it is 
the offence of a stranger, and is committed by taking the penon 
of the servaut, in circumstances in which the taking of an object 
belonging to the class of things would he au act of tlieft, or 
(what is scarcely worth distinguishing from theft) an act of em- 
bezzlement : it may, be termed serTiarU^slealiTig. "Where it is tbe 
offence of the servant himself, it is styled breach of duty. Now 
the most flagrant species of breach of duty, and that whicii in- 
cludea indeed every other, is that which consists in the servant's 
withdrawing himself from tbe place in which the duty should t* 
performed. This species of breach of duty is termed dopeiwni- 
Again, in virtue of the power belonging to this condition, it is 
liable, on the part of tbe master to abuse. But this power is 
not coupled with a trust. The condition of a master is there- 
fore not exposed to any offence which is aoalogoua to breach of 
tmst. Lastly, on account of its being exposed to abuse, it nmj 
be conceived to stand, in point of possibility, exposed to 6n6wy. 
But considering how few, and how insignificant, the persoua are 
who are liable to be subject to tbe power here in question, tliis 
is an offence which, on account of the want of temptation, tbere 
will seldom be any example of in practice. We may therefore 

' In moat civQized nations there ia a sort of domestir^ condition, in vbid 
the superior is termed a maater, while tliB inferior ia termed K 
indeed a aervant, but more iiartiouUrly and more freqaeutly an aj_ 
In thia unee, though the superior ia, in point of usage, known, by no at 
minie than that oF a maater. the relationahlp is in point of fkcC » mixed d 
coinpouudeii of that oC moxler Knd that ol gatwdia'a. 
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reckon tliirteen Borts of offenoes to which the condition of a 
master is exposed ; viz. i. Wrongful non-iBvestment of master- 
ahip, 2. Wrongful interception of mastership. 3. Wrongful 
divestment of mastership. 4. Usurpation of masterehip. 5. Wrong- 
ful investment of masterBhip. 6. Wrongful ahdication of master- 
Bhip. 7. Wrongful detrectation of mastership. 8. Wrongful 
imposition of mastership. 9, Abuse of niBstership. 10. Dis- 
turbance of mastership. 11. Breach of duty in servants. 
12, Elopement of servants. 13. Servant-stealing. 

XLII. As to the power by which the condition of a master is Varioua 
constituted, this may be either limited or unlimited. Wlien itsetvituii". 
is altogether unlimited, the condition of the servant ia styled 
pare slavery. But as the rules of language are as far as can 
be conceived from being steady on this head, the term slavery is 
commonly made use of wherever thel imitations prescribed to 
the power of the master are looked upon as inconsiderable. 
Whenever any such limitation is prescribed, a kind of fictitious 
entitj- ia thereby created, and, in quality of an incorporeal object 
of poasession, is bestowed npon the servant : thia object is of the 
class of those which are called rights : and in the present case is 
termed, in a more particular manner, a liha-ty ; and sometimes a 
privilegi, an immunity, or an eaxmption. Now those limitations 
on the one hand, and these liberties on the other, may, it is evi- 
dent, be as various aa the acts {positive or negative) which the 
master may or may not have the power of obliging the servant 
to auhmit to or to perform. Correspondent then to the infini- 
tude of these liberties, is the infinitude of the modifications 
which the condition of mastership (or, as it is more common to 
say in such a case, that of servitude) admits of. These modifi- 
cations, it is evident, may, in different countries, be infinitely 
divereified. In different countries, therefore, the ofiences charac- 
terised by the above names will, if specifically conaidered, admit 
of very difierent descriptions. If there be a spot upon the earth 
so wretched as to exhibit the spectacle of pure and absolutely 
unlimited slavery, on that spot there will be no such thing as 
any abuse of mastership ; which means neither more 
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than that no abuse of mastereliip will there be treated on the foot"* 
ing of an offence. Aa to tlie question, Whether any, and wha^^ 
modes of sen-itude ought to be established or kept ob footi this 
is a question, the solution of whieh belongs to the civil branch of 
the art of legislation. 

XLIII. JJest, with regard to the offences that may concefi^ 
■ the coudition of a servant. It might seem at first sight, that rf 
condition of this kind could not have a spark of benefit belou 
ing to it ; that it could not be attended with any other e 
sequences than such aa rendered it a mere burthen, 
burtlien itself may be a benefit, in comparison of a greater 
then. Conceive a man's situation then to be such, that he n 
at auy rate, be in a state of pure slavery. Still may it be n: 
rial to him, and highly materia!, who the person is whom he hi 
for his master. A state of slavery then, under one master, i 
be a beneficial state to him, in comparison with a state of slave 
under another master. The condition of a servant then ii 
posed to the several offences to which a condition, in virtue of 
its being a beneficial one, is exposed '. More than this, where 
the power of the master is limited, and the limitations annraed 
to it, and thence tlie liberties of the servant, are considerable, 
the servitude may even be positively eligible. For amongst those 
limitations may be such as are sufficient to enable the servant 
to possess property of his own : being capable then of possessing 
prox>erty of his own, lie may be capable of receiving it irom his 
master: in short, he may receive wayes, or other emoluments, 
from his master ; and the benefit resulting from these wages 
may he so considerable aa to outweigh the burthen of the Eervi- 

' It may aeem at first, that a person wbo is in the ooiiditJOD of ■ iilife, 
ooiild uot have it in his power to angage in Huoh course of proceeding H 
would be neceiMuy, in order to give lijm an a|ip»rent title to be reokuned 
among tlie utavex of another master. Bat thouj-h a !ilavu in point of r^/jU, 
it may liappen that he bna elopeil for instance, and is not a slave in point 
of foci : or, auppoee him a slave iti point of fact, and ever so rigilintlj 
guarded, still a person coonected with Mm b; Che tiev uf sympathy, might 
do that for him which, though willing and aaaenting, he might nob be side 
to do for himaclf : mi^ht ibrge a de^ of donation, for example, from tli« 
one master to the other. 
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tude, and, hy that means, render ibat condition more beneficial 
upon the whole, and more eligible, than that of one who is not 
in any respect nnJer the control of any such person as a master. 
Accordingly, by these means the condition of the servant may 
be so eligible, that his entrance into it, and his continuance in it, 
may have been altogether the result of his own cUoiee, That 
the nature of the two conditions may be the more clearly under- 
stood, it may be of use to show the sort of correspondency there 
is between the offences which affect the existence of the one, and 
those which affect the existence of the other. That this cor- 
respondency cannot hut be very intimate is obvious at first sight. 
It is not, however, that a given offence in the former catalogue 
coincides with an offence of the same name iu the latter cata- 
logue ; usurpation of servant&hip with usurpation of mastership, 
for example. But tlie case is, that an offence of one denomina- 
tion in the one catalogue coincides with an offence of a different 
denomination in the otlier catalogue. Nor is the coincidence 
constant and certain : but liable to contingencies, as we shall see. 
First, tben, wrongful non-investment of the condition of a ser- 
vant, if it be the offence of one who should have been the master, 
coincides with wrongful detrectation of mastership: if it he the 
offence of a third person, it involves in it no n- investment of 
mastership, which, provided the mastership be in the eyes of him 
who should have been master a beneficial thing, but not other- 
wise, is wrongful. 2. "Wrongful interception of the condition of 
a servant, if it be the offence of hini who should have been 
master, coincides with wrongful detrectation of mastership ; if it 
be the offence of a third peison, and the mastersiiip be a bene- 
ficial thing, it involves in it wrongful interception of master- 
ship. 3. Wrongful divestment of serTantship, if it be the offence 
of the master, but not otherwise, coincides with wrongful ab- 
dication of mastership ; if it be the offence of a stranger, it 
involves in it divestment of mastership, which, in as far as the 
mastership is a beneficial thing, is wrongful. 4, Usurpation of 
servantahip coincides necessarily with wrongful imposition of 
rahip ; it will be apt to involve in it wrongtu\. liweatiaKsA 
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of mastership : bat this only in the case where the usurper, pre- 
viously to the usurpation, was in a state of servitude under some 
other ma^iter. g. Wrongful investinent of servantBhip (the tet- 
vautflhip being considered aa a beneficial thing) coincides with 
imposition of maBtership ; which, if in the eyea of the pretended 
master the mtstership should chance to be a burthen, will be 
wrongful. 6. Wrongful abdication of servantship coiDcides with 
wrongful divestment of mastership, 7. "Wrongful detrectation 
of servantship, with wrongful non -investment of mast^raliip. 
8. "Wrongful imposition of servantship, if it ba the offence of the 
pretended master, coincides with usurpation of mastership : if 
it be the offence of a stranger, it involves in it imposition if 
mastership, which, if in the eyea of the pretended master the 
mastership should be a burthen, will be wrongful. Ah to abuse 
of mastership, disturbance of mastersliip, breach of duiy in 
servants, eloperaent of servants, and servant-stealing, theee are 
offences which, without any change of denomination, bear equal 
relation to both conditions. And thus we may reckon thirteen 
sorts of offences to which the condition of a servant stands Kt- 
posed : viz. i. Wrongful non-investment of servantship, 3, 
Wrongful interception of servantship, 3. "Wrongful divcatnieat 
of servantship. 4. Usurpation of servantship. g. Wrongful 
investment of servantship. 6. Wrongful abdication of servant- 
ship. 7. Wron^ul detrectation of servantship, 8. Wroii(ifiil 
imposition of servantship. 9. Abuse of mastership. 10, Dis' 
turbaace of mastersliip. 11. Breach of duty in servanti. 
12. Eloperaent of servants, 13. Servant- stealing. 
XLIV. We now come to the offences to which the eondition 
' of a guardian is exposed. A guardian is one who is invested 
with power over another, living within the compass of the sanrt 
family, and called a ward ; the power being to be exercised for 
the benefit of the ward. Now then, what are the cases iawhici 
it can be for the benefit of one man, that another, living withiU 
the compass of the same family, should exercise power o- 
Consider either of the parties by himself, and suppose 1: 
puint of underatanding, to be on a level with t) 
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evident enough that no such cases can ever exist^. To the pro- 
duction of happiness on the part of any given person (in like 
manner as to the production of any ether effect which is the re- 
Bolt of human agency) three things it is necessary should corcur ; 
knowledge, inclination, and phjsital power. Now as there is no 
man who is so sure of heing inclined, on all occasions, to promote 
your happiness as you yourself are, eo neither is there any man 
who npon the whole can Lave had so good opportunities sb you 
mnet have had of kmytmng what is most conducive to that pur- 
pose. For who should know SO well as you do what it is that 
gives you pain or pleasure' 1 Moreover, as to power, it is mani- 
fest that no superiority in this respect, on the part of a stranger, 
could, for a constancy, make up for so great a deficiency as he 
must lie under in respect of two such material paints as know- 
ledge and inclination. If then there be a case where it can he 
for the advantage of one man \a be under the power of another, 
it must be on account of some palpable and very considerable 
deficiency, on the part of the former, in point of intellects, or 
(which is the same thing in other words) in point of knowledge 
or understanding. Now there are two cases in which such pal- 
pable deficiency is known to take place. These are, i. Where 
a man's intellect is not yet arrived at that state in which it is 
capable of directing his own inclination in the pursuit of happi- 
ness : this is the case of infancy '. 2. Where by some particular 
known or unknown circumstance his intellect has either never 
arrived ai that state, or having arrived at it has fallen from it : 
which is the case of insimity. 

By what means then is it to he ascertained whether a man's 
intellect is in that state or no 1 For exhibiting the quantity of 
sensible heat In a human body we have a very tolerable sort of 
instrument, the thermometer; hut for exhibiting the quantity 

' Ci^naider them tagetheT indeed, take the aiim of the two interests, 
and the case, aa we have aeen (eupra, xl), is then the reverse. That eiiBi!, 
it in to be reinetnbered, proceeds only upon the Buppoeition that the two 
parties are obliged to live together ; for Buppo^e it to he at their option to 
part, the neceenity of establiabing the power ceases. 

• Ch. ivii. [Limits], | i. 

ic oh. xui. [Cages unmeet], ^ iii. 
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of intelligence, we have no such instrument. It ia evidret, 
therefore, that the line which Eeparfttes the quantity of inlelU- 
gence which is sufficieut for the purposes of seif-goTemment 
irom. that which is not sufficient, mui^t be, in & great measure, 
arbitrary. Where the insufficiency is the result of want of age, 
the sufficient quantity of intelligence, be it what it may, does 
not accrue to all at the eame period of their lives. It becomra 
therefore necesBary for legislators to cot the gordian knot, and 
fix upon a particular period, bX which and not before, truly ur 
not, every person whatever shall be deemed, as far as depends 
upon age, to be in possession of this sufGcient quantity'. In 
this case then a line is drawn which may be the same for every 
man, and in the description of which, Eucb us it is, whatever 
persons are concerned may be certain of agreeing : the circum- 
Btance of time affording a mark hy which the line in question 
may be traced with the utmost degree of nicety. On the other 
hand, where the insufficiency is the result of insanity, there is 
not even this resource : so that here the legislator Las no other 
expedient than to appoint some particular person or persouB to 
give a particular determination of the question, in every in- 
stance in which it occurs, according to his or their particular 
and arbitrary discretion. Arbitrary enough it must be at aDj" 
rate, since the only way in which it can he esereiaed ia by 
considering whether the share of intelligence possessed hy ibe 
individual in question docs or does not come up to tbe looH 
and indeterminate idea which persons so appointed may chance 
to entertain with i-espect to the quantity which is deemed 
sufficient. 

' In certain natioDB, women, whether marrLed or not, havi! been pluaii 
in a ebtte of perpetual wardahip : this hna been evidently foumteil on tbi 
notion of a decided inferiority in point of intelleotn on the part of the femil' 
aei, analogue to that which is the result of infanuv of insanity on the utfl 
of Che male. This ia not the only instance in which tymnnj has wt'^ 
advantage of its own wrong, alleging as «, reaxon for the dominatiaii i> 
exerciseE, an imbecility, which, iia far as it has been real, him been produn' 
hij the abuite of that very power which it is brou),'ht ti> jnalify, ArirtoUt, 
^ciaited b; the prejudice of the tiiiiea. divided mankind into two ilisdiwl 
species, that of freeriten, and that of nlaves. Certain men were bora hi b 
tia,VE», and ought to te ttaea. — WI13 X Becamse they 1 
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XLV. The line then being drawn, or auppnaed to be so, it ie Dnration 
expedient to a man who cannot, with safety to bimsclf, be left in it. 
his own power, that he Bhould be placed in the power of another. 
How long then should he remain so ? Just bo long tis his in- 
ability is supposed to continue : that is, in the case of infancy, 
till he arriTca at that period at which the law deems him to be 
of full age ; in the case of insanity, till he be of sound mind and 
nndeTBtanding. Now it is evident, that this period, in the case 
of infancy, may not arrive for a considerable time : and in the 
case of insanity, perhaps never. The duration of the power be- 
longing to this trust must therefore, in the one case, be very 
considerable ; in the other case, iadefiuite. 

XL VI. The next point to consider, is wliat may be the extent Powers tl 
of it? for as to what might to be, that ia a matter to be settled, ^"t'esti"* 

f ' oiiirht to hn 

not in a general analytical sketch, but in a particular and cir-« 
cumstantial dissertation. By possibility, then, this power may 
jiossesB any extent that can be imagined : it may extend to any 
acts which, physically speaking, it may be in the power of the 
vard to perform himself, or be the object of if esercised by the 
guardian. Conceive the power, for a moment, to stand upon 
tills footing : the condition of the ward stands now exactly 
upon a footing with pure slavery. Add the obligation by which 
the power is turned into a tmst : the limits of the power are 
now very considerably narrowed. "What then is the purport of 
this obligation 1 Of what nature is the course of conduct it 
preacribea ) It is such a course of conduct aa shall be best cal- 
culated for procuring to the ward the greatest quantity of hap- 
piness which his faculties, and the circumstances he is in, will 
admit of : saving always, in the first place, the regard which the 
guardian is permitted to show to his own happiness ; and, in the 
second place, that which he is obliged, as well as permitted, to 
show to that of other men. Thia ia, in fact, no other than that 
course of conduct which the ward, did he but know how, ought, in 
point of fffudmtfx, to maintain of himself: so that the buaineas 
of the former ia to govern the latter precisely in the manner in 
I this latter ought to govern himself. Now to vosfoKirii, 
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each indiyidual in what maauer to govern his own conduct in 
the detaile of life, is the particular business of private ethics ; 
to instruct individuals in what miinner to govern the conduct 
of those whose happiness, during nonage, is committed to tbeii 
charge, is the business of the art of private education. Tbe 
det^B, therefore, of the rules to he given for that purpose, any 
more than the acts which ai'c capahle of being committed in 
violation of those rules, belong not to the art of legislation : 
since, as will be seen more particularly hereafter ^, such detiiils 
could not, with any chance of advantage, be provided for by tbe 
legislator. Some general outlines might indeed be drawn l)j 
his authority; and, in point of fact, some are in every civiliiwd 
state. But such regulations, it is evident, must be liable to 
great variation : in the first place, according to the infijiit* 
diversity of civil conditions which a man may stand invested 
with in any given state : in the next place, according to tbe 
diversity of local circumstances that may influence the nature of 
the conditions which may chance to be established in difTereat 
states. On this occount, the offences which would be coDstitnted 
by such regulations could not be comprised under any coaaM 
and settled denominations, capable of a permanent and extensive 
application. No place, therefore, can be allotted to them here. 
XLVII. By what has been said, we are the better prepared 
' for taking an account of the offences to which the condition in 
question sbmds exposed. Guardianship being a private trosl, 
is of course exposed to those offences, and no others, by whicb a 
private trust is liable to be affected. Some of them, however 
on account of the special quality of tbe trust, will admit of so 
further particularity of description. In the first place, hre 
of this species of trust may be termed mismanaffemtnt V 
guardianship ; in tbe second place, of whatever nature tint 
duties are whicb are capahle of being annexed to this conditiuOi 
it must often happen, that in order to fulfil them, it is neceSMif 
the guardian should he at a certain particular plac 
management of guardiansbip, when it consists in the not being. 
' See ch. ivii. [Liinlta], 5 i. 
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on the occaeioD in question, at the place in question, maj' be 
termed desertion of guardianship. Thirdly, It is manifest enough, 
that the object which the guardian ought to propose to himself, 
in the exercise of the powers to which those duties are annexed, 
18 to procure for the ward the greatest quantity of happiness 
which can be procured for him, consistently with the regard 
which is due to the other interests that have been mentioned : 
for this is the object which the ward would have proposed to 
himself, and might and ought to have been aUowed to propose 
to himself, had he been capable of governing hia own conduct. 
Now, in order to procure this liappiness, it is necessary that he 
ahould possess a certain power over the objects on the use of 
which such happiness depends. These objects are either the 
person of the ward himself, or other objects that are extraneous 
to him. These other objects are either things or persons. As 
to things, then, objects of this class, in as fur as & man's happiness 
depends upon the use of them, are styled bis property. The 
case is the same with the services of any pe'rsona over whom he 
may happen to possess a beneficial power, or to whose services he 
may happen to possess a beneficial right. Now when property 
of any kind, which is in trust, suffers by the delinquency of him 
with whom it is in trust, such offence, of whatever nature it ia 
in other respects, may be styled dissipation in breach of trust ; 
and if it be attended with a profit to the trustee, it may he 
styled peculaUon'. Fourthly, For one person to exercise a power 
of any kind over another, it is necessary that the latter should 
either perform certain acts, upon being conimanded so to do by 
the former, or at least should suffer certain acts to he exercised 
upon himself. In this respect a ward must stand upon the 
footing of a servant r and the condition of a ward must, in this 
respect, stand exposed to the same offences to which that of a 
servant stands exposed ; that is, on the part of a stranger, to 
disttrbance, which, in particular circumstances, will amount to 
th^ : on the part of the ward, to breach of duty : which, in 
particular circumstanceB, may he effected by elopement. Fifthly, 
■ Snpra, xxxv. 
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Tlbere does not seem to be any offence conceriiuig guardianship 
that corresponds to fAnse af irust : I me&n in the sense to which 
tlie last -mentioned denomiuntion has been here confined'. The 
reason is, that guardianship, being a tmst of a private nature, 
does not, fts such, confer upon the trustee any power, either otbc 
tbe perKons or over the property of any party, other than the 
hen^iari/ himself. If by accident it confers on the truBtee u 
power over any persons whose services constitute a part of the 
property of the beneficiary, the trustee becomes thereby, in 
certain respects, tlie master of such servants^. Sixthly, Biihert 
also is a tort of oifence to which, in this case, there is not com- 
monly much temptation. It b an offence, however, which bv 
possibility is capable of taking this direction : and must there- 
fore bo a^regated to the number of the offences to which the 
condition of a guardian stands' exposed. And thus we have is 
all seventeea of these offences : viz. i. "Wrongful non-investmeut 
of guardianship. 2. "Wrongful interception of guardianship. 
3. Wrouglul divestment of guardianship. 4. Usurpation of 
guardianship. 5. Wrongful investment of guardianship. 
"Wrongful abdication of guardianship. 7. Detrectation 
guardianship. S, "Wrongful imposition of guardianship. 
Mismanagement of guardianship. 10. Desertion of guardian- 
ship. II. Dissipation in prejudice of wardship. 12. Peculation 
in prejudice of wardship, 1 3. Disturbance of guardianship. 14. 
Breach of duty to guardians. 15. Elopement from guardiani. 
16, "Wai-d-stealing. 17. Bribery in prejudice of wardship. 
XL'VIII. Next, with regard to offences to which the co*. 
Df dition of wardship ia exposed. Those which first aSect 
existence of the condition itself are as follows; 1. "Wroi 
non -investment of the condition of a ward. This, if it be 
offeutie of one who should have beeu guardian, coincides 
wrongful detrectation of guardianship : if it be the offence 
a third person, it involves in it non-investment of gui 
ship, which, provided the guardianship is, in the eye* of 
who should have been guardian, a desirable thing, is 

' Vide supra, Siv, ' Vide supra, »1. 
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a. "Wrongful interception of wardsbip. This, if it be the offence 
ef him who should have been guardian, coincides with wrongful 
detrectatioQ of guardianship : if it be the offence of a third 
peraoD, it involvcB in it interception of guardianship, which, 
provided the guardianship is, in the eyes of him who slionld 
have been guardian, a desirable thing, is wrongful. 3. Wrongful 
diveetment of wardship. Thie, if it be the offence of the 
guardian, but not otherwise, coincides with wrongful abdication 
of guardianship : if it he the offence of a third peraon, it in- 
volves in it divestment of guardianship, which, if the guardian- 
ship ia, in the eyes trf the guardian, a desirable thing, is wrongful. 
4. Usurpation of the condition of a ward : an offence not very 
likely to be committed. This coincides at any rate with wrong- 
fiil imposition of guardianship ; and if the usurper were already 
under the guardianship of another guardian, it will involve in 
it wrongful divestment of such guardianship '. g. "Wrongful 
investmerit of wardship (ttie wardship being considered as a 
beneficial thii^) ; this coincides with imposition of guardianship, 
which, if in the eyes of tlie pretended guardian the guardianship 
ehoold be a burthen, will be wrongful. 6. Wrongful abdication 
of wardBhip. This coincides with wrongful divestment of 
gnardianship. 7. "Wrongful detrectation of wardship. This coin- 
cides with wrongful interception of guardianship. 8. Wrongful 
imposition of wardship. This, if the offender he the pretended 
guardian, coincides with usur])ationof guardiansliip; if a stranger, 
it involves in it wrongful imposition of guardianship. As to 
sach of the offences relative to this condition, as eonoero the 
consequences of it while subsisting, they are of such a nature 
thai, without any change of denomination, they belong equally 
to tlie condition of a guardian and that of a ward. "We may 

' TMa effect it may be tlinught wfU not nBCesaarily talta place ; ainee a 
wanl may bace two guardians. One mati then ie guardmu by rtgM. : 
■auther man comes and makeB hmiBidf bo bj UBurpation. This may very 
well be, and jet the fonner may continue guardian notwithetanding. How 
tiiSD (it may be asked) ia be digested of hie guardianaUp ! — Xhe aniwor 
ia — Certuicly not of the whole of it ; bat. bowevar, of a part ofit: of such 
part aa is occupied, if one may ho say. tliat iti. of sucb part of the powers 
■»d rig4i(s belonging to it u are exra^ased, by the UBOi^ei:. 
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therefore reckon seventeen aorta of offences relative to tlie con- 
dition of a waril : i. Wrongful non -investment of ■wardship, 
z. Wrongful interception of wardship. 3. "Wrongful diveatmmt 
of wardship. 4. Usurpation of wardship. 5. Wrongful invest- 
ment of wardship. 6. Wrongful abdication of wardship. 7. 
Wrongful detrectation of wardship. 8. Wrongful impositiiHi of 
wardship. 9. Mismanagement of guardianship. 10. Desertion 
of guardianship. 11. Dissipation in prejudice of wardship. 
13. Peculation in prejudice of wardship. 13. Dirtnrhance of 
guardianship. 14. Breach of duty to guardians. 15. Elope- 
ment from guardians, ifi. Ward- stealing. 17. Eriherj in 
prejudice of wardship, 

XLIX. We come now to the offences to which the condition 
f of a parent stands exposed : and first, with regard to those by 
which the very existence of the condition is affected. On this 
occasion, in order to aee the more clearly into the subject, it will 
be necessary to distinguish between the natural relationship, and 
the legal relationship which is superinduced as it were upon tlie 
natural one. The natural one being constituted by a particular 
event, which, either on account of its being already past, or on 
some other account, is equally out of the power of the law 
neither is, nor can be made, the subject of an offence. Is a own 
your fetherl It is not any offence of mine that can make voa 
not his son. Is he not your father J It is not any offence of 
mine that can render him ao. But altJiough he does in feet bear 
that relation to you, I, by an offence of mine, may perhaps so 
manage matters, that he shall not be thought to bear it : which, 
with respect to any legal advantages which either he or joo 
could derive from such relationship, will be the same thing ai if 
be did not. In the capacity of a witness, I may cause th« 
judges to believe that he is not your father, and to decrw 
accordingly : or, in the capacity of a judge, I may myself decre* 
him not to he your father. Leaving then the purely natunl 
relationship as an object equally out of the reach of justice awi 
injustice, the legal condition, it is evident, will stand exposed I" 
the same offences, neithei more nor less, as every other oonditioii, ( 
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that is capable of being either beneficial or burthenBome, stands 
exposed to. Next, witb regard to the exercise of the functions 
belonging to this condition, considered as still subEistiag In 
parentality there must be two persons concemLrl, the father and 
the mother. The condition of a parent includes, therefore, two 
conditions ; that of a father, and th<it of a mother, with resjiect 
to Buob or such a child Now it is evident, that between these 
two parties, whatever beneficiary powerf and other rights, as 
also whatever obligations, are annexed to the condition of a 
parent, may be shared in any proportions that can be imagined. 
But if in these several objects of legal creation, each of these two 
parties have eeverally a share, and if the interests of oil these 
parties are in any degree provided for, it is evident that each of 
the parents will stand, with relation to the child, in two several 
capacities : that of a master, and tbat of a guardian. The coD' 
ditioQ of a jtarent then, in as far as it is the work of law, may 
he considered as a complex condition, compounded of that of a 
guardian, and that of a master. To the parent then, in quality 
of guardian, results a set of duties, involving, as necessary to 
the discharge of tliem, certain powers : to the child, in tie 
character of a ward, a set of rights corresponding to the parent's 
dntiea, and a set of duties corresponding to his powers. To the 
parent again, in quality of master, a set of beneficiary powers, 
without any other necessary limitation (so long as tliey last) 
than what is annexed to them by the duties incumbent on him 
in quality of a guardian ; to the child, in tbe character of ii 
aervant, a set of duties corresponding to the parent's beneficiary 
powers, and without any other necessary limitation (so long as 
they last) than what is annesed to them by tbe rights whicli 
belong to the child in his capacity of ward. The condition of a 
parent will therefore be exposed to all the offences to which 
either that of a guardian or that of a master are exposed : and, 
as each of the parents will partake, more or less, of both those 
characters, tbe oflences to which the two conditions are exposed 
may be nominally, as they will be substantially, tbe same. Taking 
I them then all together, the offences to which the caudi^aa'o. ^ 
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ra parent is exposed will stand as fallows ; I. 'Wrongful non- 
investment of parentality '. a. Writogful interception of povent- 
ality. 3. Wroiigful divestment of parentality. 4. Usurpation 
of parentality. 5. Wrongful investment of parentality. 6. Wrong- 
ful alidicaticm of parentality. 7. Wrongful detrecjation af 
parentality. 8. Wrongful imposition of pai'cntality. 9. Mis- 
management of parental guardianxbip. 10. Desertion of pareutnl 
guardianship. 11. Dissipation in prejudice of filial wardship. 
12. Peculation in prejudice of filial wardship. 13. AbuBe of 
parental powers. 14. Diaturbance of parental guardiaoaliip. 
15. Breacli of duty to parents. 16. Elopement irom pareotfl. 
17. Child- stealing. 18. Bribery in prejudice of filial wardship. 
0(tenoe« L. Nest with regard to the ofiences to which the filial cod- 

filisl ron- ditjou ', the condition of a son or daughter, stands exposed. Ths 
I {ffiaciples to be pursued in the investigation of olfetDces of tliii 

I description have already been sufficiently developed. It will lie 
sufficient, therefore, to enumerate them without further dis- 
cufaion. The only peculiwities by which offences relative to 
the condition iu question stand distinguished ii'om the ofieuo^ 
relative to all the preceding conditions, depend upon this one 
» 
\ 
: 



At jirat view it toa; eeom a eoleclHtn to speak of the coEidition of 
parantalily as one wiioh > man can have need to be invested witk The 
"at it is DDt cotumDn for any cereiuoay to be required u nax» 
an'a being* deemed in law tbe fatlier of snch or BUdh a cbihL 
But the institution of Buoh a ceremony, whether advinable or not, i« >l 
'east perfectly conceivable. Nor are tbere wanting cases in which it Im 
iCtuallj been exemplified. By an article in the Roman law, adopted bj 
many mndem nations, an ill^timale child is raiidercd legitimate h; tiM 
subsequent marriage of his parents. If then a priest, or other pBiBon»iu« 
office it was, were to refuse to join a man and wornan in miitrimonj, sdeIi 
refusal, besiilee b«ng a wiongAil non-lnveElment with respect to Uie tw 
matcinionial couditicna, would be a wrongful non-tuvestment of parenlali^ 
and liliation, to the prejudice of an; children who should have been 
legitimated. 

' In Euglisb we have no word that will serve to expraag with propoaR 
the person who bears the relation opposed to that of parent. The wow 
Aild is ambigunus, being employed in another senae, perhaps more fr^ 
quently than in this : more frequently in opposition to a ptrion of/uCl Ofi 
an adult, than in correlation to a parent. For the eonditioa itsidTwe h* ** 
DO othsr word than jiUaH<m : an iU-oontrived tarn, not aaiai 
paternity and laalBittitji ,- the proper terra would have been Jilit 
word filiation is as frequently, perhaps, ami more consistently, pi_ 
act of flgtablislung a penoain the possessisn i>f the oonditim oTfil 
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circniDatance ; viz. that it is certain every one must have had a 
iather and a mother ; at the same time that it is not certain that 
every one ranst have had a maBter, a servant, a guardian, or a 
ward. It will be observed all along, that where a pereou, from 
whom, if alive, the benefit would be taken, or on whom the 
burthen would be imposed, be dead, eo much of tlie mischief ia 
extinct along with the object of the offence. Tiiere still, how- 
ever, remains ao much of the mischief bx, dejienda upon the 
advantage or disadvanb^ which might accrue to persons related, 
or supposed 60 be related, in the several remoter degi'ees, to him 
in qneBtion. The catalogue then of these offences stands as 
follows T r. Wrongful n on- In vestment of filiation. ThiSj if it be 
the offence of him or her who should have been recognised a^ the 
parent, coincides with wrongful detrectation of parentality ; if it 
be the offence of a third person, it involves in it non -investment 
of parentality, which, provided the parentality is, in the eyes of 
him. or her who should have been recognised as the parent, a 
desirable thing, is wrongful. 2. Wrongful intercei)tion of filia- 
tion. ThM, if it be the offence of him or her who should have 
been recognised as the parent, coincides with wrongful detrecta- 
tion of parentality; if it be the offence of a third person, it 
involves in it interception of parentality, which, provided the 
parentality is, in the eyes of him or her who should have been 
recognised as parent, a desirable thing, is wrongfiil. 3. Wrongful 
divestment of filiation. This, if it he the offence of him or her 
who should be recognised as parent, coincides with wrongful 
abdication of parentality: if it be the offence of a third person, 
it involves in it divestment of parentality ; to wit, of patemityr 
or of maternity, or of both ; which, if the parentality ia, in the 
eyes of him or her who should be recognised as parent, a desir- 
able thing, are respectively wrongful. 4. Usurpation of fihation. 
This coincides with wrongful imposition of parentality ; to wit, 
either of paternity, or of maternity, or of both : and neccRsarily 
i]ivoIvea in it divestment of parentality, which, if the parentality 
thus divested were, in the eyes of him or her who are thus 
of it, ft desirable thing, is wrOQgful. ^."^vsa^'i 



J 



278 



. of Offen 



[chap. 




iuvesttnent of filiation : (the filiation being considered as s beoe- 
(icial thing.) Thia coincides with imposition of parentality, wliicli, 
if in the eyes of the pretended father or mother the parentality 
should be an undesirable thing, will be wrongful. 6. Wrongful 
abdication of filiation. This necessurily coincides with wronglal 
divestment of parentality; it also ia apt to involve in it wrongful 
imposition of parentality; though not necessarily eltber to the 
advantage or to the prejudice of any certain person. For if a 
man, supposed at first to be your son, appears afterwards not (a 
be yours, it is certain indeed that he ia the son of some other 
man, but it may not appear who that other man is. 7, Wrongful 
detret'tation of filiation. This eoincides with wrongful non- 
investment or wrongful intercept' n f pa t I'ty. 8, Wrongfal 
imposition of filiation. This, if it b th ff f the pretended 

parent, coinoidea necessarily with u urp t on f parentality : if it 
be the offence of a third person, it n ly n olves imposition 

of parentaUty; aa also divestment f p ntal ty either or both 
of which, according to the circun t b m ntioned, may or 

may not be wrongful. 9. Mismanagement of parental guardian- 
ship. 10. DesertioQ of parental guardianship. 11. Dissipation 
in prejudice of filial wardship. 12. Peculation in prejudice of 
filial wardship. 1 3. Abuse of parental power. 1 4, Disturbance 
of parental guardianship. 15. Breach of duty to parents, 
16. Elopement from parents. 17. Child-stealing. 18. Briterj 
in prejudice of parental guardianship. 

LI. We shall now be able to apply ourselves with soine 
advantage to the esaminatiou of the several offences to whieh 
the marital condition, or condition of a husband, stands exposed. 
A husband ia a mau, between whom and a certain woman, who 
in thia case is called his wife, there snl^ists a legal obligation for , 
the purpose of their living together, and in particular for the 
purpose of a sexual intercourse to he carried on between theni- 
This obligation will naturally be considered in four points rf] 

;. In respect of its commencemeut. z. In respect 
placing of it. 3. In respect of the nature of it. 4. In respe 
its (juration. Firat tben, it ie evident, that in point (^ {xwaibil 
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Mie method of comtnencemont is as conceivable as flnotber ; thn 
time of its commenoement in ght 1 ave been marked by lAe eoct 
of event (by one sort of sgnal as t may here be calle I) as well 
3B by another. But n practice the s gnal I aB usually been, as 
in point of utility t ought constantly to be a contract entei-ed 
into by the part ea that is a set of b gna p t he 1 uj o by the 
law, 33 expressive of their mutual consent, to take upon them tliis 
condition. Secondly, and thirdly, with regard to the placing of 
the obligations which are the result of the contract, it is evident' 
that they must rest either solely on one aide, or mutually on both. 
On the first supposition, the condition is not to he distinguished 
from pui-e slavery. In thia caae, either the wife must be the 
slave of the husband, or the husband of the wife. The first of 
these Biippositiona has perhaps never been eKemplified; the op- 
posing influence of physical causes being too universal to have 
ever been surmounted ; the latter seems to have been exemplified 
but too often ; jjerhapa among the first Romans ; at any rate, in 
many barbarous nations. Thirdly, with regard to the nature 
of the obligations. If they are not suffered to rest all on one 
side, certain rights are thereby given to the other. There must, 
therefore, he rights on both sides. Now, where there are mutual 
rights possessed hy two peraons, as against each other, either 
there are ]>ower8 annexed to those rights, or not. But the 
persona in tineation are, by the supposition, to live together ; in 
which case we have shown ', that it is not only expedient, hut in 
a ninnner neceaaary, that on one side there should be powers. 
Now it is only on one side that powers can be : for suppose them 
on both sides, and they destroy one another. The question is 
then. In which of the parties these powers shall be lodged ? we 
have shown, that on the principle of utility they ought to be 
lodged in the hnaband. The powers then which auhaiat being 
lodged in the husband, the next question ia. Shall the interest 
of one party only, or of both, be consulted in the exercise of 
8 evident, that on the principle of utility the interests 
of both ought alike to be consulted : since in two persona, 
' Supra, xl. note. 
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taken together, wore happiness is prtxlacibie than in one. Tlii»- 
beiiig the case, it is maniteet, that the legal relation which th» 
husband will bedr to the wife will he a complex one ; oobh 
pounded of that of master and that of guardian. 

LII. The ofleuccE then to whliih the condition of a hiKlmiA 
will be exposed, will be the snni of those to which the two cc 
ditions of master and guardian are exposed. Tliiw far 1 
condition of a hueband, with respect to the general outlinesof il 
stands upon the same footing as that of a parent. But there n 
certain reciprocal serviceB, which being the main subject of ti 
matrimonial contract, constitute the essence of the two matn^ 
monial relations, aud which neither a master nor guardian, ti 
such, nor a parent, at any rate, have usnaHy been permitted Mi 
receive. These must of course have been diHtinguisbed from tte 
indiscriminate train of services at large whicii the husband ii 
his character of master is empCHvered to exact, and of I 
which in his character of guardian he is bound to render. Bein^ 
thus distiwgoished, the offences relntive to the two condition* 
have, in muiiy iustauces, iu as far as they have reference to theni 
peculiar services, acquired particular denominations. In thefiMI; 
place, with regard to the contract, from the celebration of whiih 
the legal condition dates its existence. It is obvious that JB!' 
point of poBsibility, this contract might, on the part of eitW' 
sex, snbsist with respect to several persona of the other sex dl 
the same time ; the husband might have any number of wire*' 
the wife might have any number of husbands : the hnHbanA 
might enter into the contract with a number of wives at th> 
same time ; or, if with raily one at a time, he might reserw > 
himself a right of engaging iu a similar contract with any nntf 
ber, or with only such or such a number of other women aftet*- 
wards, during the uontinuance of each former contract. 'Gat' 
latter accordingly is the footing upon which, as is well know^. 
marriage is and has been established in many extensive countriM! 
particularly in all those which profess the Mahometan religion 
In point of possibility, it is evident that the like liberty might b* 
reserved on the part of the wife : thou^ in point o£ pnctioe M 
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examples of such an arrangement eeem ever to Lave occurred. 
Which of all these arrangements is in point of utility the most 
expedient, is a question which would require too much dis- 
cuasion to answer in the coarse of an analytical process like the 
present, and which belongs indeed to the civil branch of legisla- 
tion, rather than to the penal '. In Christian countries, the 
solemnization of any such coutract is made to exclude the 
solenmization of any snbaeqiient one dnxing the continuance of a 
former : and the solenmization of any such subsequent contract 
is ftGCordiiigly treated as au offence, under the name of Polygamy. 
Polygamy tlien is at any rate, on the part of the man, a par- 
ticular modification of that offence which may be styled usurpa- 
tion of the condition of a hnsband. As to its other effects, they 
will be different, according as it was the man only, or the woman 
only, or both, that were in a state of roati'imony at the time of 
the commission of the offence. If the man only, then his offence 
involves in it pro tomlo that of wi'ongful divestment of the con- 
dition of ft wife, in prejudice of his prior wife ". If the woman 
ordy, then it involves in it jiro twnto that of wrongful diveBtment 
of the condition of a husband, in prejudice of her prior husband. 
If both were already married, it of course involves both the 
wrongful divestments which have just been mentioned. And on 
the other hand also, the converse of all this may be observed 
with regard to polygamy on the part of the woman. Secondly, As 
the engagiDg not to enter into any subsequent engagement of the 
like kind during the continuance of the first, is one of the con- 
diti(»is on which the law lends ita sanction to the first ; so 
another ia, the inserting us one of the articles of this engi^enient, 
an Budertaking not to render to, or accept from, any other 
person the services wliieh form the characteristic object of it ; 
the rendering or acceptance of any such services is accordingly 
treated as au offence, under the name of adultery : under which 
name is also comprised the offence of tlie stranger, who, in the 

' See oh. jtH. [Limita], 5 iv. 

' In this case also, if the woman Itnew not Df the prior marriage, it is 
apectea of seduction ; sad, in as &r as it affects ber, belonga 
' ' ' ' " " °~" M o£ this chisa. Vide lupia, xtvri. 
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commisBion of the above offence, is the necessary nccompHce. 
Thirdly, Dieturbrag either of the parties to this engagement, in 
the poBBeasion of these oharaeteiistic serviceB, may, in like man- 
ner, be distiuguished from the offence of disturbing them in the 
enjoyment of the miBcellaoeoufl advantages derivable from tbe 
Bame condition ; and on whichever aide the blame rests, whether 
that of the party, or that of a third person, may be termed 
lOcong/W withholding ryf eonnubitd. sermces. And thus we have 
one-and-twenty sorts of olfences to which, as the law etands at 
present in Christian countries, the condition of a husband stands 
exposed ; viz. i. Wrongful non-investment of the condition o( a 
husband. 2. "Wrongful interception of tlie condition of a hiia* 
band. 3, Wrongful divestment of the condition of a husband, 
4. Usurpation of the condition of a husband. 5. Polygamji 
6. Wrongful inveBtmeut of the condition of a husband. 7' 
Wrongful abdication of the condition of a husliand. 8. Wrong- 
ful detrectation of the condition of a husband. 9. Wrongful 
imposition of the condition of a husband. lo. Miamanagement 
of marital guardianship. 11. Desertion of marital guardianship, 
iz. Dissipation in prejudice of matrimonial wardship. i3.Pe(;a- 
lation in prejudice of rantrimonial wardship. 14, Abuse of 
marital power, ig. Disturbance of marital guardianship. 
16. Wrongful withholding of connubial services. 17. Adultery- 
18. Breach of duty to husbands. 19. Elopement from husbands. 
20. Wife-stealing. 21. Bribery in prejudice of marital guardian- 

Lni. Next with regard to the offences to which the condition 
or of a wife stands exposed. From the patterns that Lave been 
exhibited already, the coincidences and associations that take 
place between tbe offences that concern the existence of this con- 
dition and those which concern the existence of tlie condition ol 

husband, may easily enough be apf^eheuded without farther 



' I. Sbki-poblio offencea. — FalBelioods oontButing, or offences &f 

ie clestnijlng, the validity of the marriagea of poople 1 

ina : Buch ne Jews, Quakers, Hugonota, &u. &c. 

II, Self-regasoing aSeocca.— ImprorideQC marriage c 
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repetitions. The catalogue of tbose now uniler coustcleration 
will be precisely the same in every artide as the catalogue last 
exhibited. 

MV. Thus much for the several sorts of offences relative to 
the aevertil eortB of domestic conditions : those which are consti- 
tuted by such natural relations as are contiguous being included. 
There remain those which are uncontiguoua : of which, after 
EG much as has been Eftid of the others, it will naturally be ex- 
pected that some notice should be taken. These, however, do 
not afford any of that matter which is necessary to constitute a 
condition. In point of fact, no power seems ever to be annexed 
to any of them. A grandfather, perhaps, may be called by the 
law to take upon him the guardianship of his orphan grand- 
son : but then the power be has belongs to bim not as grand- 
father, but as guardian. In point of possibility, indeed, power 
might be annexed to these relations, just as it might to any 
other. But atill no new sort of domestic condition would result 
from it : since it has been shown that there can be no others, 
that, being constituted by power, shall be distinct from those 
which have been already mentioned. Such as tbey are, how- 
ever, they have this in common with the before-mentioned rela- 
tions, that they are capable of importing either benefit or 
burthen : ' they therefore stand eKpoecd to the several offences 
whereby those or any other relations are liable to be affected in 
point of existence. It might be expected, therefore, that in 
virtue of these offences, they should be added to the list of the 
relations which are liable to be objects of delinquency. But the 
feet is, that they already sta.nd included in it ; and although not 
expressly named, yet as effectually as if tbey were. On the 
one hand, it ia only by affecting such or such a contiguous rela- 
tion that any offence affecting uncontiguous relations can take 
place. On the other hand, neither can any offence affecting the 
existence of the contiguous relations be committed, without 
affecting the esletfince of an indefinite multitude of such as are 
uncontiguous. A false witness comes, and causes it to be I 
ayed that you are the son of a woman, who, ia t'ciAV,\% ^ 
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jvmt modter. Vbot follows 1 An tadkaa toflw of «tlwr f 
pemneions — that jcni are the gnuidaoD at the father md «i 
mother of thia sDppoaed motlwr : thmt yon ftue the son nt m 
hnHband of ben^ or, at Imnt, cC lotue man with wbom Ae 
tfAaiiiud i the gaoAoH of tarn bthcr sad Ehs hmUut ; aiM 
en : the brother of tlirir oth^ chiMrcn^ if tbej have asy : 
favather-ii^Uir of the hnsbrndB and wives of tlto«« diUre^ 
nvricd : tiie uncle of the ijuldmi of those dyldreu : and w 1 
— On the other hajul, that ytm are not the aon of your i 
mother, nor of yoor real father : that yon are not Am grand 
of either of tout real grvndbtherB or grandaiotbers ; and M 
withoat end : all which persuasioiu resoh trofD, and sre indH 
in, the one original false persoaarai cf your beii^tbeHHiaf I 
jonr pretended iiiath«'. 

It ahoold seetn, tben^orv, at first sigiit, that none erf I 
offences agmnat these tmcontignoas relations conld erer ca 
expresely into qaestion : tar by the eame mle thaJ; one ough^ 
it might Eeem ought a thonsaod. others : the offences agsii^ 
nncontignotis being merged aa it were in those which aJI 
the contiguous relations. So far, however, is this from be 
the case, that in speaking of an offence of tliis stamp, it is : 
nncommon to hear a great deal said of this or that oncontignoni 
relationship whidi it affects, at the same time tlmt no notice *l 
aU shall be taken of anr of those which are contigaous. HnV 
happens thig) Beeanse, to the nncontiguous relation are »■- 
nexed perhaps certain remarkable advantages or disadvantage, 
while to all the intermediate relations none shall be annexed 
which are in comparison worth noticLag- Suppose Antony or 
Lepidus to have contested the relationship of Octavius (afts^ 
wards Augnstunf to Caius Julius C»Ear. How could it 
been done 1 It could only have been by contesting, either 
tavius's being the son of Alia, or Atia's being the danghtsr 
Julia, or Julia's being the daughter of Lucius Julius Cswr, 
Lucius Julius Cssar'a being the father of Caius. But to 
been the son of Atia, or the grandson of Julia, or tite , 
^randion of Lncine tluliuB Cxsar, was, in comparison, of 
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importance. Thoee interrcniiig reiatioDBhips were, comparatively 
speakiag, of no other use to liitn than iu virtue of tlieir being so 
many necesisary links in the genealogical cbain which connected 
him with the sovereign of the empire. 

As to the advantages and disadvantages which may happen to 
be annexed to any of those uncontiguoua relatioDships, we have 
seen already that no powers over the correlative person, nor any 
corresponding obligations, are of the number. Of what nature 
then can they be 1 They are, in truth, no other tlian what are 
the result «ither of local and accidental institutions, or of some 
Bpwrtaneons bias that has been taken by the moral sanction. It 
would, therefore, be to little purpose to attempt tracing them 
out a priori hy any exhaustive process : all that can be done is, 
to pick up and lay together some of the principal articles in each 
catalogue by way of specimen. The advantages which a given 
relationship is apt to impart, seem to be referable chiefly to the 
following heads; i. Chance of succession to the property, or a 
part of the property, of the correlative person, a. Chance of 
pecuniary support, to be yielded by the correlative person, either 
hy appointment of law, or by spontjtneous donation. 3. Ac- 
cession of legal rank ; including any legal privileges which may 
happen to be annexed to it : such as capacity of holding such 
and such beneficial offices ; exemption from such and such 
hurthensome obligations ; for instance, paying taxes, serving 
burthensome offices, &c. &c. 4. Accession of rank by courtesy ; 
including the sort of reputation which is customarily and spon- 
taneously annexed to distinguished birth and family alliance : 
whereon may depend the chance of advancement in the way of 
marriage, or in a thoiisand other ways less obvious. The dis- 
advantsges which a given relation is liable to impart, seem to be 
referable chiefly to the following heads: i, Chance of being 
obliged, either by law, or by force of the moral sanction, to yield 
pecuniary support to the correlative party, z. Loss of legal 
rank : including the legal disabilities, as well as the hurtbensomc 
obligations, which the law is apt to annex, sometimes with in- 
e enou^ to the lower stations. 3. Loaa of ^Kok 'o-^ 
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courtesy : including the loss of the advantages annexed by ci 
to such rfuik. 4. Incapacity of contracting matrimony witli ll 
correlative person, where the supposed consauguinity or 
lies within the prohibited degrees '. 

' In pnrauance ai the plan adopted with relation to semi-publio 
regsrdicg offeocee, it may here be preper Ci> exhibit aucb a cataJngiiA u ths' 
nature of the dengn will admit, of the several genera or inferior diTisiou 
of pablic ofiences. 

I. Uffencks against tbe extebsal secdkitt of the state. i.TreMon 
(in fevour of forei]^ enemies). It ua; be pujitive or uegative (negaiin 
coueieting, for eiample, in the not opposing the eumnUEmon of pc "'~ 
]. Espimmge (in favour of foreign riyali not jat eneniies). 3. Inji 
foreigners at X^tge (ineludiog piracy). 4. Injuries to privileged forei 
(such as ambaBaadors). 

II. OWESCES iCAiHST JoSTIOK. Offences against jadidal truat: A 
Wrongful non-inveitment of jadidal tniat, wcon^ul iotereaptioii of jodidd 
trust, wrongful divestment of jndidal trust, uauipatioo of judicial trust, 
wrongful investment of judicial trust, wrongful abdication of jndiEial ttnat, 
wroDgTul delrectaljon of judicial trust, mougful imposition of judicial trait, 
breach of jndicial trust, abuse of judicial trust, disturbance of judicial 
truBt, and bribery in prejudice uf judicial trust. 

Breach and abuse of judicial trust may be either intentional or oninten' 
tionol. Intentional is culpable at an; rate. Uninteationa! will ptoceeil 
either from inadvertence, or from mis-suppoaal : if the inadvertence te 
coupled with heedlessneGK, or the misBupposal with rashness, it is culpable : 
if not, blameless. For the particular acts by which the eieroiae of judiciil 
trust nmy be did^rbtdsse B. L tit. [Offenceii against justice]. They are too 
multitarious, and too ill provided with names, to be exhibited here. 

If a man ^Is in fulfilling the duties of this trust, and thereby oomu 
either to break or to abuse it, it must be through suute deliaiencf in the 
three requisite and only requi<dta endowments, of knowledge, indinatian, 
and power. [See supra, xxvii.] A deficiency in any of diose points, if 
any paraoD be in fnnlt, may proceed either fitim his own fanlt, or trom tim 
fault of those who should act with or under him. If persons who are in 
fault are persons invested with judicial trust, the offmica comes under the 
head of breach or abuse of truat: if other persouB, under that of disturb- 

The ill eSecta of any breach, abutie, or disturbance of judicial trust, fill 
consist in the producldon of some arldcle or articles in the list of tbe mir 
chiefs which it ought tu be the originnl purpose of judicial procedure to 
remedy or avert, and of those which it ought to be the inoidentnl 



■oid producing. These are either primary (that is immediate) or 

smote are of the snd, 3rd, or ^tb order, and so on. The priniirr 

e those which import actual pain to persons assignable, and are therefcn 



mischievous in themselves : the secondary are luischlevoua o 
the tendency they have to produce some article or articles in ths cattlogM 
of those of the first order; and are therefore miacbievoiis in their ef '" 
Those of the 3rd order are mischievous only on accotuit of the e .. . 
they have in the way of productive tendency, as before, with tliOW of t| 
2nd order : and ou on. ' 

PHmuy inconvenienceB, whioh it ought to be tbe object of procednn fl 
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LV. We come now to civil oonditionB : tbese, it may well be^'j^— 
imagined, maybe infipitely various : bs vBrious as the acts whiuh 

provide against, ore, i. The coDtinunnce of the individuiJ offence itself, 
uiil th^rel); the inureaBe ofi well as caetinuance of t^he miscblef of it. 1. 
The continuance of tlie whole miechief of the indivktiml ofifence. 3. Tbe 
GODtitiuancc! uf a part of the mischief of the iiiijividual offeoCB. 4. Total 
want of amenda on the part of persons injured by Iba ofTanca. 5, Partial 
want of amends on the part of persons injured by the offancB. 6. Super- 
fluoaa punishment of delinquents. 7. UniuBt puniehment of penwnB 
accnaed. 8. UanBoessary labour, eipeuee, or'other eoffering or danger, on 
the part uf superior judicial officers. 9. UnnecessHiy labour, expense, or 
other anffering or danger, on the part of ministerial or other sabordinate 
judicial officers. 10. Unneeesnary labour, expense, or other suffijring or 
danger, on tlie part of persons whose co-operation ia requidte pro re natd, 
in order to make up the aeceBBiiry complement of knowledge and power 
on tbe part of judicial oSuera, wliu are such \jy profiission. 11. tTtmeues- 
Ary labour, expense, or other HuSering or danger, on the part of persona at 
lai;ge, coming under the sphere of the operations of the peraoua above- 
Secondary inoonvenieocBs are, in the consultative, pre-iDtcrjiretative (or 
rely dvil) brunch of pivcedure, 1. Misinterpretation or adjudication, 
the eiecotive (including tbe penal) branch. 1. Total impunity of de- 
linqnents : (aa favouring the productiua of other offences of the like 
nature). 3, Partial impunity of delinquents. 4. Applicadoa of punish' 
tnent improper in specie, though perhaps not in degree (this lessening tll£ 
benaSoial efficacy of the quantity employed). 5. Uneconomical applica- 
tion of punishment, though proper, perliape, as well in specie as in degree, 
6. UmiAcesBarj pecuniary expense on the part of tlie atate. 

Inconveniences of tbe 3rd order are, i. TJimecessary delay. 1. Unnecea- 
8U7 intricacy. 

Inconveniences of the 4th order are, 1. Breach, i. Abuse, 3. Disturb- 
ance, of judicial inist, as above : vi2. in as far ae these offeoced are [se- 
liminkry to and distinct from those of the and and 3rd ordora. 

Inconveniences of the sth order are, Bre.ich of the several regulations of 
procedure, or other regu^tioos, made in the view of obviating the incon- 
veniences above enumerated ; viz. if preliminary and distinct, as before. 

III. OmNCBS against the PBdVENTlvit branch of the folice. t. 
Offences against phlhano-paranmnio trust ; {ifS&m, to present ; mpavo/iSa, 
an offence). 1, Offences against pklhanoiyniphiirio trust: (evinpopi, a 
calami^). The two trusts may be termed by the common appellation of 
prophylactic : (ii(>i, beforehand, and JiuAiIttiu, to guard against). 

TV. OFf£NCEs against the PDBUU FuBOE. I. Offences against militaiy 
truBt, corresponding to those against judicial trust. Military deseftion ia 
a braaoh of military dutr, or of military trust. Favouring desertion is a 
disturbance of it. ] , OSencoa against that branch of public trust which 
ooniists in the management of the several sorts of tilings appropriated to 
the purposes of war: such ns arsenals, fortilicatiDna, dock-yards, ships of 
war. artillery, ammunition, military magazines, and so forth. It might be 
termed paleiao-tamieKlic : from intAt/iiii. war ; and ra/iiiui, a steward '. 



Dicision of Offences. 



I 
I 






■ I 

i: 



a man may be either commanded or allowed, whether 
own benefit, or that of others, to abstain itoi 

V. OtrsscKS agunst the positive iNcnBAEB of the satiohu. 7Euan. 
1. Otfencea ngaioat epiattmo-threplic tniat ; (iiriorq/q, knowledge; ud 
Tpiipa. to nuurinh or promote), i. Offences sgaiDHt eupadagogie truat: 
(fl, wall; KDii KuSajBr/lv, to educate). 3. Offences Bgwnst mwo-eomful 
trust ; (i^ot, a iliaeaee : and toid^m, to take care at). 4. OBiiiices agunal 
moTo-comial Iniet; (.fipot, an msane person), j. Offences agiuust p(o(io- 
comtai trust : (iiTiLPXof, the poor). 6. Offences against nnfaniiirttc tnut : 
(ovTE/idiSAAai, to bestow id reparation of a loss). 7. Offences a^aiDiit Kida- 
narchic trust: (flSoraf, plenBurea; and dpxofm, to preside over), lie 
above are examples of the principal eatablishments which should or mighl 
be set on foot fur the purpose of making, in eo uuuij different wayg, ■ 
positive addition to the atock of natjon^ felicity. To exhibit an exhaUBtiTs 
Hnalysis of the poseilile total of these entablishrufiiiM would not be a vaj 
easy ta«k : nor oo the preseot occjudon is it a necessaiy one : (or be &xj 
at what nature and in what number th^may. the offencea to whidi they 
Stand eipDSed will, in aa for a9 titey are offences against trust, be in pdil 
of denomination the same : and aa to what turna upon Ibe particular: " ' 
of each trust, they will be of too local a nature to come within the p 

All these trusta might be coniprised under some such general ni 
tiiat of ajiriAo-poKutie truat : {irfaSowmiui, to do good to any one). 

VI. OlTE-VOEa against the pcblic wealth. i. Non-payment of 
feitnree. 2. Non-payment of tales, including smuggling. 3. Breach 
the aevecal regulstioua made to prevent the evasion of taxes. 4. Offenca 
against fiscal truat : the same aa offences Agunflt judicial and milila^ 
truBts. Offences against the original revenue, not accruing either &ini 
tales or forfeitures, eucta ae chst arising &um the public demesnes, bCuhI 
upon the same footing as offences againat private property, j. Oflenrat 
i^inst demoaio-tamioUK trust : (Ibj^oio, tbinga belonging to the public; 
and TOfufvt. a steward) vi2. against thAt trust, of which the object iM td 
apply to their several destinations auch articles of the public wealth as iR 
provided for the itidiscrlminate acuomuiuitution of individuals : such u 
public mads ar.d waters, public hariwuis, post-offios, and packet boati,aiiii 
the atock belonging to them ; market-placi^^ and other such public buiU- 
ings ; race-grounds, public walks, and so forth. Offences of this deeoriptiao 
wfll be apt to coincide with offeucen against agatho-poieittic trust as abov^ 
or with offences aguust ei/ino^lvtiiilic trust hereafter mentioned, according 
aa the benefit in question is conaiderad in itself or aa reenlting from tin 
application of aacb or such a branch or portion of the pablic wealth. 

VII. Opfences againat POPrLATios. 1. Emigration, 1. Saieide. ]. 
Procurement of impotence or barrenness. 4. Abortioa. 5. IJnpniIifo 

itioD. 6. Celibacy. 

"VIII. Ofpehokb against the hationai. wealth, i. Idleness. 1- 
Brench of the regulations made in the view of preventing the apjilication 
of indnstry to purposes lesa profitable, in prejudice of purpofea mors pro- 
fitable. 3, Offences againat Ethno-plaiidic trust : (ISfM, tiie nation st 
large ; .rXowlfa,, to enrich). 
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Ah many Jifierent denominatioiiH as tliere are of persons cligtin- 
guished with a view to such commciDda and allowances (thow 



IX. OFFEKcEa i^nat tha sovebeiontt. I. Offences ugitiiiat sovereign 
traat : cairespoDdiug to tliase ogninst judicial, prophylactic, mititarf, and 
lipcal truata. Offensive relii^llion includes wrongful interceptian, wroogful 
diveitment, uBur]iation. and wrongful inveetment, of sovereign trust, with 
the offences accessory tliereto. Wliere the tmat ie in a single persun, 
Ktongfnl interception, wrongful divestment, nsarpation, and wrongful in- 
veattneat cnnnol, uiy of them, l>e committed without rebellion : abdication 
and detrcctation can never be deemed wrongful : breaeh and abuse of 
sovereign trust can Bctrcely be punished: no more can bribe-taking: 
wrongful imposition of it is scarce practicable. When the sovereigntf is 
aharsd among a number, wrongful interception, wrongful divestment, 
osnrpation. and wrongful inveBtment, ma; be committed without rebellion : 
Dime of the offences against this trust aie impracticable : nor is there any 
of them but might be puDished, Defensive reboUion is disturbnnce of this 
trust. Polltiral tumults, political defeniation, and political vilificatioii, are 
o&eDCes accessory to such disturbance. 

Sovereign power {which, upon the principle of utility, can never be other 
than fiduciary) is eiercised either by rule or without rnle : in the latter 
cue it may be termed autoCToiie : in the former case it is divideil into two 
branches, the legiAalite and the farfculJif '. In either case, where the 
deaignalion of the person by whom the power is to be posaeBsed, depends 
not >ole1y upon mere physical events, such m that of natural sucocasion, 
but in any sort upon the will of another per^'on, the latter posBesaes an 
ifKzEXtitif^f power, or right of investiture, with regard to the power in qnes- 
tioD : in like manner may any peraou also viy^tsi >, direstUive power. The 
powers above enumerated, such as judiciid power, military power, and so 
forth, may therefore be exercisable by a man, either directly, proprM. 
notMi,- or iodirectiy, monu aliend'. Power to be exercised marta alienlS 
is investitive, which may or may not be accompanied by divestitive. Of 
sovereign power, whether autocratic, legislative, or executive, the several 
puUic trusts above mentioned form so many subradiuHte branches. Any 
ottheae powers may he placed, either. ;. in an individual ; or. a. in a body 
politic : who may be either supreme or subordinate. Subordination on the 
part of a magistrate may be established, i . By tbe person's being punish- 
able : 3, By his being removable : 3. By tbe ordei-B being reversible. 

X. Offenoe9 agunat bblicioh. i. Offences tending to vieaken the 
force of the religious sanction : including blasphemy and profanenesi. 2, 
Ofl^CBS tending to misapply the force of the rrligioUB sanction : including 
false prophecies, and other pretended revelations ; also here^, where the 
doctrine bronched ia pernicious to the temporal interests of the commonity. 
J. Offences against religious trust, where any such is thought fit to be 
artnbliabed. 

XT , OffKNCE? gainst the national interest in general. :. Immoral 
pnblicBtions. 1. OHencea agidnst the trust of an ambassador ; or, us it 
ntigbt be termed, pi-eihefcli': trust. 3. Offences agaiuat the tnist of a 
privy-counsellor 1 or, aa it might be termed, aynii<iiile«tic trust. 4. In 
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denominationa only excepted whicli relate to the condit 
above spoken of under the name of domestic ones) bo i 
conditions one might enumerate. Means however, mi 
explicit, may he found out of ciroura scribing their infinitude. 

What the materials are, if so they may he called, of whi« 
conditions, or any other kind of legal possession, eai 
up, we have already seen ; beneficial powers, fiduciary powers, 
beneficial rights, fiduciary rights, relative duties, absolute duties. 
But as many conditions as import a power or right of the 
fiduciary kind, as possessed by the peraon whose condition ia 
in question, belong to the head of trusts. The catalogue of 
the offences to which these conditions are exposed, coincides 
therefore exactly with the catalogue of ofiences against trust ; 
under which head they have been considered in a general pobt 
of view under the head of oSencea against tnist : and such of 
them as are of a domestic nature, in a more particular manner 
in the character of offences against the several domestic con<h- 
tions. Conditions constituted by such duties of the rektiTe 
kind, as have for their counterparts trusts constituted by fidu- 
ciary powers, as well as rights on the side of the correIati?e 
party, and those of a private nature, have also been already dia- 
cuBsed under the appellation of domestic conditions. The aamf 
observation may be applied to the conditions constituted by bucIl 
powers of the beneficial kind over persons as are of a private 
nature: as also ta the subordinate correlative conditions coii- 
stituted by the duties corresponding to those rights and powers. 
Afl to absolute duties, there is no instance of a condition thus 
created, of which the institution is upon the principle of utilif)' 
to be justified ; unless the several religious conditions of the 
monastic kind should be allowed of as examples. There remain, 
aa the only materials out of which the conditions which yet re- 
main to be considered can he composed, conditions constitutnl 
by beneficial powers over things; conditions constituted by 

pure or mixed monarehiea, prodigality on the part of peraona who arenboul 
the psFBon of the eoveteign, though without l^eing invested with any bpei^iiv 
truBt. 5. Eiceaeive gaming aa the put uf the Bome persone. 6. Tailing 
presents from rival powetB witiiout iBave. 
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beneficial rightB to thinga (that ia, rights to powers over things) 
or by rigiits to tliose rigiits, and so on ; conditions constituted 
by rights to services ; and conditions constituted by the duties 
correaponding to those respective rigiits. Out of these are to be 
faikcn those of wliich the materials are the ingredients of the 
several modifications of property, the several conditions of pro- 
prietorship. These are the conditions, if anch for a moment 
they may he styled, which having but here and there any specific 
names, are not commonly considered on the footing of condi- 
tions : BO that the acta which, if such conditions were recognised, 
might be considered as offences against those conditions, are not 
wont to be considered in any other light than that of offences 
against property. 

Now the case is, aa hath been already intimated \ that of 
these civil conditions, those which are wont to be considered 
under that name, are not distinguished by any uniform and 
explicit line from those of which the materials are wont to be 
carried to the head of property : a set of rights shall, in one 
instance, be considered as constituting an article of property 
rather than a condition : while, in another instance, a set of 
r^hts of the same stamp is considered as constituting rather a 
condition than an article of property. This will probably be 
found to be the case in all taaguagcs : and the usage is dif* 
ferent again in one language from what it is in another. From 
these causes it seems to be impracticable to subject the class of 
civil conditions to any exhaustive method: so that for making 
a complete collection of them there seems to be no other ex- 
pedient than that of searching the language through for them, 
and taking them as they come. To exemplify this observation, 
it may be of use to lay open the structure as it were of two or 
three of the principal sorts or classes of conditions, comparing 
them with two or tliree articles of property which appear to 
be nearly of the same complexion : by this means the nature 
and generation, if one may so call it, of both these classes o£ 
ideal objects may be the more clearly understood. 



by tl 
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The Beveral sorts of civil conditions that are not fiduciary m 
all, or at least the greater part of them, be comprehended u 
the head of rani, or that of profession ; the latter word b 
taken in its most extensive sense, so as to iecludo not only vrhtj 
are called the liberal profeseiona, but those also which are e: 
cised by the several sorts of traders, artists, manufacturers, s 
other persons of whatsoever station, who are in the way <i 
making a proGt by their labour. Among ranks then, as well ■ 
professions, let us, for the sake of perspicuity, take for e 
such articles as stand the clearest from any mixture of eitli 
fiduciary or beneficial power. The rank of knighthood i: 
Btituted, how ! by prohibiting all other persons from performing' 
certain acts, the performance of which is the symbol of the 
order, at the same time that the knight in question, and his 
companions, are permitted : for instance, to wear a ribbvn of a 
certain colour in a certain manner : to call himself by a certtun 
title : to use an armorial seal with a certain mark on it. By 
laying all persons but the knight under this prohibition, the 
law subjects them to a 'set of duties: and since from the dis- 
charge of these duties a benefit results to the person in whoK 
&vonr they are created, to wit, the benefit of enjoying such i 
ehare of extraordinary r^utation and respect as men are wont 
to peld to a person thus distinguished, to dischai^ them ii to 
render him a service ; and the duty being a duty of the native 
class, a duty consisting in the performance of certain acts of the 
negative kind', the service is what may be called a lerwct o/ 
/orbearartce. It appears then, that to generate tbis conditi<a 
there must be two sorts of services : that which is the imme- 
diate cause of it, a service of the negative Idnii, to be rendered 
by the community at large : that which is the cause a 
this service, a service of the positive kind, to be i 
the law. 

The condition of a profesaonaJ man stands npon a i 
footing. To constitute tJiis condition there needs nothing non 
than a permission given him on the part of tlie legislator >" 
* See (ii. iti. 5>^olions] viii. 
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perform tliose acta, in the perfonnance of vrliich consistB the 
exercise of hia profession : to give or Bell hie advice or aBsistatice 
in matters of law or phyaic : to give or sell his services as em- 
ployed in the executing or overseeing of a nwnufacture or piece 
of work of Buch or such a kind r to sell a commodity of such or 
such a sort. Here then we see there is hut one sort of service 
requisite ; a Bervice which may be merely of the negative kind, 
to be rendered hy the law : the service of permitting him to 
exercise hia profession : a service which, if there has been no 
prohibition laid on before, is rendered by simply forbearing to 
prohibit him. 

Now the ideal objects, which in the cases above specified are 
sftid to be conferred upon a man by the services that are re- 
spectively in question, are in both coaes not articles of property 
hut conditions. By such a behaviour on the part of the law, 
as shall be the reverse of that whereby they were respectively 
produced, a miui may be made to forfeit them ; and what he is 
then said to forfeit is in neither caae his property ; but in one 
case, hia rank or dignity: in the other case, his trade or his 
profession : and in both cases, bis condition. 

Other cases there are again in which the law, by a process of 
the same sort with that by which it constituted the former of 
the two above-mentioned conditions, confers on him an ideal 
object, which the laws of language have placed under the head 
of property. The law permits a man to sell hooks ; that is, all 
sorto of books in general. Thus far all that it has done is to 
invest him with a condition : and this condition he would 
equally possess, although everybody else in the world were to 
sell books likewiae. Let the law now take an active part in his 
favour, and prohibit all other persona from selling books of a 
certain description, he remaining at liberty to sell them as 
before. It therefore confers on him a sort of exclusive privilege 
or monopoly, which ia called a copy-Tight. But by investing 
tiim with this right, it is not said to invest him with any new 
sort of condition : what it invests him with is spoken of as 
ticle of property; to wit, of that sort o£ ^To^eit-j "wViv&Sa 
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termed incorporeal • : and so oi 

mechanical engine, a medicine ; 

of any otlier sort. Yet whea it gave Lim an esclusive riglit d 

wearing a pai-ticular sort of ribbon, the object which it w: 

considered as conferring on him was not an article of pi 

but a condition. 

By forbearing to subject you to ceii^ia diaadvantagea, t 
which it subjects on aliea, the law confers on you the eond!lJ( 
of a natural-horn Bubjeet : by subjecting him to theni, it impos 
on him the condition of an alien : by conferring on you ci 
in'ivileges or rights, which it denies to a roturier, the law o 
fers on you the condition of a gentilhomme ; by forbearing t< 
confer on him those privileges, it imposes on him the conditit 
of a rataritr^. The rights, out of which the two advanta 
conditions here exemplified are both of ther 
posed, have for their counterpart a sort of services of forbear- 
ance, rendered, aa we have seen, not by private iodividuals, but 
hy the law itself. As to the duties which it creates in rendering 
you theee services, they are to be considered i 
hy the legislator on the ministers of justice. 

It may he observed, with regard to the greater part o. 
conditions here comprised under the general appellation of i 
that the relations corresponding to those by which they are H 
speotively constituted, are not provided with appellatives, 
relation which has a name, is that which is borne by the pi 
favoured to the party bound : that which is borne by the p 
bound to the party favoured has not any. Tliis i 
stance that may help to distinguish them from those conditions 
which we have termed domestic. In the domestic conditions, if 
side the party to whom the power is given is called i 
master ; on the other side, the party over whom that power » 

Dn probably why an object of the BOrt here in quesldon i« 
ferrtd to the head of property, ia, that the chief vuJue ' ' ' ' " 
being capiible of being mjule a source of property in 
noceptntiuDB of the word j that ie, of money, consumab 

forth. 

' The conditione themselves hnving nothing that ooirespondH I 
England, it waa necessary to moke use of foreign terms. 
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given, the party who is the ohjeot of that power, ia termed a 
Hervant. In the civil conditions this is not the ease. On the 
one side, a man, in virtue of certain services of forbearance, 
which the rest of the comnmnity are hound to render him, is 
denominated a knight of Buch or Euch an order : but on the 
other aide, theae sei'vicea do not bestow any particular deuomi- 
nation on the persons from whom sueh servicea are due. Another 
man, in virtue of the legislator'a rendering that sort of negative 
service which consists in the not prohibiting him from exercising 
a trade, invests him at his option with the condition of a trader : 
it accordingly denominates him a farmer, a baker, a weaver, and 
w) on : but the ministers of the law do not, in virtue of their 
rendering the man this sort of negative service, acquire for 
themselves any particular name. Suppose even that the trade 
you have the right of exercising happens to be the object of a 
monopoly, and that the legislator, besides rendering you himaelf 
those services which you derive from the permission he bestows 
on you, obliges other persona to render you thoae farther services 
which you receive from their forbearing to follow the same 
trade ; yet neither do they, in virtue of their being thus bound, 
acquire any particular name. 

After what has been said of the nature of the several aorta of 
civil conditions that have names, the offences to which they are 
eipoaed may, without much difficulty, be imagined. Taken by 
itself, every condition which ia thua conatituted by a permission 
granted to the possessor, is of course of a beneficial nature : it 
ia, therefore, exposed to all those offences to which the poHsession 
of a benefit ia exposed. But either on account of a man's being 
obliged to persevere when once engaged in it, or on account of 
such other obligations as may stand annexed to the possession 
of it, or on account of the comparative degree of disrepute 
which may stand annexed to it by the moral sanction, it may 
by accident be a burthen : it is on this account liable to stand 
esposed to the offencea to which, as hath been seen, every thing 
that partakes of the nature of a burthen stands exposed. As to 

y offences which may concern the exercise of the functions 
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belonging to it, if it happens to have any duties annexed 
such ae those, for inatance, which are constituted by regulati( 
touching the exercise of a trade, it will atand esposed to 
many breaches of duty ; and lastly, whataoever are the func- 
tions belonging to it, it will stand exposed at any rate to 
dUlnrhance. 

In the forming however of the catalogue of these offence* 
exactuesB is of the less consequence, inasmuch aa an act, if it 
should happen not to be comprised in this catalogue, and j'et is 
in any respect of a pernicious nature, will be sure to be found 
in some other division of the system of oSbncea t if a baker sells 
had bread for the price of good, it is a kind of fraud upon the 
buyer ; and perhaps an injury of the simple corporal kind done 
to the health of an individual, or a neighbourhood : if a clothier 
tells bad cloth for good at home, it is a fraud; if to foreigners 
abroad, it may, over and above the fraud put upon the foreign 
purchaser, have pernicious effects perhaps in the prosperity nf 
the trade at home, and become thereby an offence against tbe 
national wealth. So again with regard to distwrbance .- if a nun 
be disturbed in the exercise of his trade, the offence will pro- 
bably be a wrongful inteTcejdion of Hie profii he might be pre- 
sumed to have been in a way to make by it : and were it ewn 
to appear in any case that a man exercised a trade, or what is 
less unlikely, a liberal profession, without having profit in his 
view, the offence will still be reducible to the head of sim}if 
injurious resirainmenf, or aimjile injurious compulsion, 

§ 4. Ad/vantages of (he preeerU method. 
General idea LVI. A few words, for the purpose of giving a general view 
mothcd here of the method of division here pursued, and of the advantag** 
which it poFsesses, may have their use. The whole system of 
offences, we may observe, is branched out into fiv£ 
^^^ the three first, the subordinate divisions are taken from the Ef 

^^L source ; viz. from the consideration of the different points, Ii 

^^H respect whereof the interest of an individual ia exiwsed toBi 

^^^^L l^y this uniformity, a considerable degree of light s 
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thrown upon tte whole syBtem ; particularly upon the offencea 
that come under the third class : objects which have never 
hitherto been brought into any sort of order, "With rej^ard to 
the fourth clasB, in aettliag the precedence between its several 
subordinate diviaions, it seemed most natural and. satisfactory to 
place those first, the connection whereof with the welfare of in- 
dividuals seemed most obvious and immediate. The mischievous 
effects of those offences, which teud in an immediate way to 
deprive individuals of the protection provided for them against 
the attacks of one another, and of those which tend to bring 
down upon them the attacks of foreign assailants, seem alike 
obvious and palpable. The mischievous quality of such as tend 
to weaken the force that is provided to combat those attacks, 
but particularly t!ic latter, tliough evident enough, is one link 
hrlher off in the chain of causes and effects. The ill effects of 
, BQch offences ae are of disservice only by diminiehiag the par- 
ticular fund from whence that force is to be extracte<], such 
effects, I say, though indisputable, are still more distant and out 
of sight. The same thing may be observed with regard to such 
as are mischievous only by affecting the universal fund. Offences 
against the sovereignly in general would not be mischievous, 
if offences of tbe several descriptions preceding were not mis- 
chievous. Nor in a temporal view are offences against religion 
mischievous, except in as far as, by removing, or weakening, or 
misapplying one of the three great incentives to virtue, and 
checks to vice, they tend to open the door to the several mis- 
chiefs, which it is the nature of all those other offences to pro- 
dnce. As to the iifth class, this, as hath already been observed, 
exhibits, at first view, an irregularity, which however seems to 
be unavoidable. But this irregularity is presently corrected, 
when the analysis returns back, as it does after a step or two, 
into the path from which the tyranny of language had forced 
it a white to deviate. 

It was necessary that it should have two purposes in view : 
the one, to exhibit, upon a scale more or less minute, a syste- 
aa^cal enumeration of the several possible modifications 




*y8 Dhmon of Ofences. [chap. 

delinqueney, denoiniimted or undenomiuated ; the other, to find 
places in tlie list for such namcH of offences aa were in current 
use : for the first purpose, nature was to set the law ; for the 
other, euat«m. Hnd tlie nature of tlie things themBelves beon 
the only guide, every such difference in the manner of perpetra- 
tion, and sucli only, should have served as a ground for a different 
denomination, as was attended with a difference b point of effect, 
This however of itself would never have been sufficient ; for as 
on one hand the new language, wliich it would have been neces- 
sary to invent, would have been uncouth, and in a manner unin- 
telligible : EO on the otlier bund the names, which were before 
in current use, and which, in spite of all systems, good or bad, 
must have remamed in current use, would have continued unex- 
plained. To have adhered exclusively to the current Luignag«, 
would have been as bad on the other side ; for iu that case the 
catalogue of offeucee, when compared to that of the miscbiA 
that are capable of being produced, would have been altogetbw 
broken and uncomplete. 

To reconcile these two objects, in as far as they seemed to Ik 
reconcilable, the following course has therefore been punned. 
The logical whole, constituted by the sum total of possible ofkncce, 
has been bisected in as many different directions as were neces- 
sary, and the process in each direction carried down to thsl 
stage at which the particular ideas thus divided found names In 
current use in readiness to receive them. At that period I have 
stopped ; leaving any minuter distinctions to be enumerateJ in 
the body of the work, as so many species of the genus cbaracte- 
ised by such or such a name. If in the course of any sncli 
process I came to a mode of conduct which, though it required to 
be taken notice of, and perhaps had actually been taken notice 
of, under all laws, in the character of an offence, bad hitherto 
been expressed under different laws, by different circumlocutioiw. 
without ever having received any name capable of occupying tlie 

k place of a substantive in a sentence, I have frequently ventured 
BO far as to fabricate a new name for it, such an one as the idiom 
of the language, and the acquaintance I happened to han 
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it, would admit of. These names consbting in most instances, 
and that unavoidably, of two or three words brought together, iu 
a language too which admits not, like the German and the Greek, 
of their being melted into one, can never be upon a par, in point 
of commodiouBuess, with those uoivocal appellatives whith make 
part of the established stock. 

In the choice of names in current use, care has been taken to 
avoid all such as have been grounded on local distinctions, ill 
founded perhaps in the nation in which they received their 
birth, and at any rate not appHcahIo to the circumstances of 
other countries. 

The analysis, a^ far as it goes, is as applicable to the legal con- 
cerns of one country as of another; and where, if it had descended 
into further details, it would have ceased to be so, there I have 
taken care always to stop : and thence it is that it has come to 
be BO much more particular in the class of offences against indi- 
viduals, than iu any of the other classes. One use then of this 
arrangement, if it should be found to have been properly con- 
ducted, will be its serving to point out in what it is that the 
legal interests of ail countries agree, and in what it is that they 
are liable to differ: how far a rule that is proper for one, will 
serve, and how far it will not serve, for another. That the legal 
interests of different ages and countries have nothing in common, 
and that they have every thing, are suppositions equally distant 
from the truth ^, 

LVII. A natural method, such as it hath been here attempted Its ndvui- 
to exhibit, seems to possess four capital advantages; not to men — 1. itia 
tion others of inferior note. In the first place, it affords such tor the «p- 
assiatance to the apprehension and to the memory, as those lacul- ud tbe 
ties would in vain look for iu auy technical arrangement'. That"™"^' 
arrangement of the objects of any science may, it should 

' The above hints are offered to the consideration of the few who may 
be dis|ioeed to bend their minda to disquiBitiona of this UTiinvitin^ nators ; 
to sift the matter to the bottom, ajid engage in the details of illustration, 
would Fequire mere room than could ia this plaoe be cmutistoatly allowed. 

' See Fraginant oa Government, pre£ p. xlv. edit. 17J6. — preE p. slrii* 
edit. tS33. 
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fbe termed a iiatural one, which takes anch properties to cht 
terifie them by, as men ia geaeml are, by tlie coramon constil 
tion of man's nature, independently of any accidental impressicmi 
they may have received from the influence of any local or otber 
particular causes, accustomed to attend to : such, in a word, as 
natitraUy, that is readily and at first sig;ht, engage, and finnlf 
fix, the attention of any one to whom they have once been 
pointed out. Now by what other means should an object engsgi! 
or fix a man's attention, unless by interesting bim 1 and whit 
circumstance lieloiiging to any action can be more interesting, 
or rather what other circumstance belonging to it can be at all 
interesting to him, than that of the influeiice it promises to liavfl 
on his own happiness, and the happiness of those who are abont 
him ! By what other mark then should he more easily find the 
place which any ofTence occupies in the system, or by what othvi 
clue should he more readily recall it 

— s.lteivea LVIII. In the next place, it not only gives at first fflanWl 
room tbr r ' jo o ^, 

(fonetaipro- general intimation of the nature of each division of offences, 9 
as far as that nature la determined by some one chanictei 
property, but it gives room for a number of general propoaitic 
to be formed concerning the particular offences that come i 
that di-vision, in such manner as to exhibit a variety of 
properties that may belong to them in common. It gives 

■ therefore, for the framing of a number of propositions coi 

ing them, which, though very general, because predicated of 
great number of articles, shall be as generally true 

' Imagine what n ooniiition a science must be in, when as yet there alnll 
be nu such tiling ae farming an; eitenaive pmpoeitioii relative to it, llwl 
thall be at tbe name time a true one : wb^«, if the propoputioa sbaU be 
true of aoice of the particnIaiB contained under it, it HtoU be Mxe "' 
regard to othera. What a state would botany, for example, be in. i 
-'laaes were so contrived, tUat no common characters coulil he faund 

em I Yet in this state, and no better, seems ever; sjatsm of penal 
be. authorilative or unftuthorilative, that has aver yet appeared, T 

be otherwise, for instance, with the deltcta prirata ft publiea, and 

e publiai imimaria, and pablUa extra-ardinaria of the Romao law. 

II uiis for watit of oiethod : and hence tbe cecesaity of endeavouring 1° 
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LIX. In the third place. His 80 contrived, that the verypSoce— ^-Af""*' 
which any offence is made \a occupy, euggesta the reason of itgreasouoTf 
being put there. It servea to indicate not only that such and auch 
acts are made offences, but vshy they tyitght to 1)e. By this means, 
while it addresses itself to the uaderatandiug, it recommends itself 
in Bome measure to the affections. By the intimation it gives of 
the nature and tendency of each obnexioas act, it accounts for, 
and in some measure vindicates, the treatment which it may be 
thought proper to bestow upon that act in the way of punish- 
ment. To the snbjeet then it is a kind of perpetual apology : 
showing the necessity of every defalcation, which, for the se- 
curity and prosperity of each individual, it is rei^uisite to make 
from the liberty of every other. To the legislator it is a kind 
of perpetufll lesson ; serving at once as a corrective to his pre- 
judices, and as a check upou bis passions. Is there a mischief 
which has escaped him f In a natural arrangement, if at the 
same time an exhaustive one, he cannot fail to find it. Is he 
tempted ever to force innocence within the pale of guilt 1 the 
difficulty of finding a place for it advertises him of his error. 
Such are the uses of a map of universal delinquency, laid down 
upon the principle of utility; such the advantages, which the 
legislator as well as the subject may derive from it. Abide by 
it, and every thing that is arbitrary iu legislation vanishes. An 
evil-intentioned or prejudiced legislator durst not look it in the 
face. He would proscribe it, and with reason : it would be a 
satire on his laws. 

LX. In the fouri^h place, a natural arrangement, governed as — *■ i* « 
it is by a principle which is recognised by all men, will serve <»bl9 lo Ui 

Nor is (his want of metijod tu be wondered at. A science so new a» 
that of psnal legielation, ooiild hardlj hare been iti any better stgite. Till 
objects are distinguiahed, tbey cannot he arranged. It ie tbtu that CrK'A 
and order go on hand in bond. It ia only in proportion aa tbe former is 
ducoversd. that the Intter can he improved. Before a, certain order is 
establilbed, trutli can be but imperfeutly announced : bat mitil h certain 
proportion of truth bae been developed and brougbt to light, that order 
canoot be eatablished. Tlie dieooTery of truth leads to the eatahliubment 
of orJer : and the ertablishment of order fiiea and propagatea tbe diaoovary 
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laws of an alike for the juriBpnidence of all nationa. In a a3^em of pro- 
posed law, tramcd id pureuasce of euch a method, the lasgu^ 
I will serve as a glossary by which all BysteniB of poEitive l&ff 
might be esplained, while the matter servea as a standard bj 
which they might be tiied. Thus illustrated, the practice of 
every nation might be a lesson to every other; and maatiDd 
might carry on a mutual interchange of esperiences and im- 
provements as easily in this as in every other walk of science. If 
any one of tlieae objects should in any degree be attaineil, the , 
labour of this analysis, severe as it has been, will not have beegJ 
thrown away. 
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5 5. Characters of the fiee classes. 

LXI. It has been mentioned ' as an advantage 
this method, and not possessed by any other, that the objecaj 
comprised under it are east into groups, to which a vHriety of 
propositions may be applied in common. A collection of tbae 
propositions, as applied to the several classes, may be coneidered 
as exhibiting the distinctive characters of each claf 
of these propositions as can be applied to the offences belon 
to any given class, so many properties are they found to 1 
in common : so many of these common properties 
respectively be attributed to them, so many properties may be 
set down to serve as characters of the class. A collection of 
these characters it may here be proper to exhibit. The more of 
them we can bring together, the more clearly and fully will the 
nature of the several classes, and of the offences they are com- 
posed of, be understood. 

LXII. Characters of Class i ; composed of private offenteB, 
or offences against assignable individuals. 

1. When arrived at their last stage (the stage of consumma- 
tion^ they produce, all of them, a primary miachief aa well 
as a secondary'. 

2. The individuals whom they affect in the first instance' 



IP 
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are constantly assignable. This extends to all; to attempts and 
prepcvnUiona, as well as to snch as have arrived at the stage of 

3. Consequently they admit of compaiisaiiDw'; in which they 
differ from the offences of all the other classes, as such. 

4. They admit' also of retaliation* ; in which also they 
differ from the offences of all the other classes. 

5. There is always some person who has a natural and pe- 
caliar interest to prosecute them. In this they differ from 
self-regarding offences : also from, semi-public and public ones ; 
except in as far as the two latter may chance to involve a private 
mischief. 

6. The mischief they produce is obvious : more so than that 
of semi-public offences : and still more so than that of self- 
regarding ones, or even public. 

J. They are every where, and must ever be, obnoxious to the 
censure of the world ; more bo than semi-public offences as such; 
and still more bo than public ooea. 

8. They are more constantly obnoxious to the censure of the 
world than self-regarding offences : and would be so universally, 
were it not for the influence of the two false principles ; the 
principle of asceticism, and the principle of antipathy". 

9. They are less apt than semi-public and public offences to 
require different descriptions ' in different states and countries : 
in which respect they are much upon a par with setf-regiirding 
ones. 

10. By certain circumstances of aggravation, they are liable 

' See SDpra, xixi note, and B. I. tit. [AcceEBorj offenceB], 
< See cti. xiii. [Coees unmeet] ii. note. 

* I mean, that retali&tion la capable of being apjilied in the oaees in 
fjoestioo i ntit that it ou^M alwnje to be employed- Nor ia it cnpable of 
being appHed in ereij indimdiial iastiance of each offence, but only in some 
indinduol iDataace of each apBeit^ of offeoce. 

* See ch. iv. [Properties] vjii. 

• Ch. ii. [Prinuiplas adverse]. 

• It aeema to be from their poMeBsing these IhreH last propertioa, that 
the CQBtom hu ansen of speaking of them, or at least of many oF them, 
under the name of offBDces against the laa of nature: a vagna expreawon, 
snd productive uf a multitude of inconveniences. See tb. ii. [Frinciplea 
adTCHw] x' 
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others, iuto public. 

II. There can be no grouud for puuiehiiig them, until tbey 
can 1>e proved to have occasioned, or to be ubout to oocaMon, 
some purticular miscbiefto some particular individual. In thi^ 
they dtfler from aemi-public offences, and from public. 

13. Id blight caaes, comjiensattojt given to the individual 
affected by them may be a Bufficient ground for remitting 
puaishmeut : for if the primary mincbief has not been sufficient 
to produce any alarm, the whole of the mischief may be 
by compeneation. In this also they differ from 
offences, and from public ones, 
ChamiteTa LXIII, Characters of Class 2; uomposed of SEMi-i 

offences, or otfencee afieutiug a whole subordinate tia»i 

■ persons. 

I. As such, they produce no primary mischief. Tlie mieehief 
they produce consists of one or other or both branches of tlie 
secondary mischief produced by offences against iiidividuall,, 
without the primaiy. 

2. In as far as they are to be considered aa belonging to 
class, the persona whom they affect in the first instance are 
individually assignable. 

3. Tliey are apt, however, to involve or terminate in e 
^^^ primaiy mischief of the first order ; which when they do, thej 
^^L advance into the first class, aud become private offences. 
^^H 4. They admit not, as Bucb, of compensation. 
^^H 5, Nor of retaliation. 

^^1 6. As such, there is never any one particular iudividuat wIjow 

^^H CKclusive interest it is to prosecute them : a circle of perHins 

^^H Tnay, however, always be uiEirked out, within which may be found 

^^H gome who have a greater interest to prosecute than any who »t« 

^^H out of that circle have. 

^^H 7. The mischief they produce is in general pretty obvione: 

^^H not 30 much bo indeed as that of private offences, but 

^^H upon the whole than that of self- regarding and public 

^^^^^ 8. They are rather less obnoxious to the censure of tJie worU 
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tfiaii private ofEences ; but they are more so than public ones ; 
they would also he more bo than self-regarding ones, were it not 
for the influence of the two false prineiplea, tlie principle of 
sympathy and antipathy, and that of asceticism. 

9. They are more apt than private and aelf- regarding offences 
to require different desicriptioua in different couutries ; hut less 
BO than public ones. 

10. There may be ground for punishing them before they have 
been proved to have occasioned, or to be about to occasion, mia- 
chief to any particular individual ; which is not the case with 
private offences. 

11. In no cases caJi satiafaction given to any particular indi- 
vidual affected by them be a sufficient ground for remitting 
punishment : for by such satisfaction it is but a part of the 
mixchief of them that ia cured. In tbia they differ from private 
offences ; but agree with public. 

LXrV. Characters of Class 3 ; consisting of SELF-REOAsriNG ClmraclerB 
offences ; offences against owe's sdf. 

I. In individual instances it will often he questionable, whether 
they are productive of any primary ' mischief at all ; secondary, 
they produce none. 

X. They affect not any other individuals, assignable or not 
assignable, except in as far aa they affect tJic offender himself; 
unless by posaibility in particular casea ; and in 11 verj' slight 
and distant manner the whole state. 

3. They admit not, therefore, oi coin^'eneation. 

4. Nor of reUdiation. 

5. No person has naturally any peculiar interest to prosecute 
them : except in as fai" as in virtue of some eonneet'wn he may 
have with the offender, either in point oi sympathy Qvoiinterest'',& 
mischief of the (ienuaiive kind' may happen to devolve upon him', 

' BecaUiB the person, who in general is mnet likely to be senile to ths 
mischief (if there is an;) of xay ofisace, viz. the pEirBon wbioa it most 
i^aota, ahowa by bis conduot that be is not sejis^ble tif it. 

' S^ oh. vi. [Senaibility] iicv. XKvi. 

' See ch. xii. [Consequencea] iv. 

£ the oSenceH, however, which belong ta tliia ctatis there ■ 
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^H 6. The mischief thej produce is apt to be unobrioiiB and in 

^V general more questionable than that of any of the other claSBes'. 

^ 7, They are however apt, many of them, to be more obnoxious 

to the ccueure of the world than public offencea ; owing to the 

iuflueace of the two false principles ; the principle of aBceticisni, 

I and the principle of antipathy. Some of them more even than 
Bemi-publie, or CTen than private offences. 
8. They are less apt than offences of any other class to reqnii* 
different descHptioiiB in different states and countries^ 

9. Among the inducements^ to punish them, antipathy against 
the offender is apt to have a greater share than sympathy for 
the public. 

10. The best plea for punishiog them is founded on a faint 
probability there may be of their being productive of a miBchief, 
which, if real, will place them in the class of public ones : cliiellj 
in those divisions of it which are composed of offencea agaiujl 
population, and offences against the national wealth. 

i*^*" LXV. Characters of Class 4; consisting of public offences, or 
offences against the slate iu general 
I. As such, they produce not any primary mischief; and Uie 
secondary mischief they produce, which consists frequenflj «f 

t danger without alarm, though great in vtUue, is in specu very 
indeterminate, 
2. The individuals whom they affect, in the first instance, are 
constantly unassignable ; except in as far as by accident thej 
happen to involve or terminate iu such or euch offences against 
individuals, 

13. Consequently they admit not of compensation. 
4. Nor of retaliation. 
E 
Etdv 



_^ iffMch in certain countrieB it is not iinconunon for perbona to bo dis- 
posed topnHeoute without any artificial iaducement, and merely on Bwonul 
of on antipalhy, whicli BQch aotB are apt to eicite. See oh. ii. [PriDafto 
adverse] xi. 

' See note 1 in the preceding page. 

' Accordingly, moat of tliem are apt to be ranked among offences agwirt 
the law of nature. ViJe eupra, Characters of tlie 1st class, lui, note. 

■ ' " a oonaiderations, right or wrong, wiiich induce or dispoae the 

eat them on the fooUng of offiiucea. 
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g. Nor is there any person who has naturally any particular 
interest to prosecute them ; except in as far as they appear to 
affect the power, or iu any other manner the private interest, of 
some person in authority, 

6. The mischief they produce, as such, is comparatively un- 
obviouB ; nmcli more so than that of private offences, and more 
BO likewise, than that of semi-public ones. 

7. They are, as such, much less obnoxious to the censure of 
the world, than private offences ; less even than semi-public, or 
even than self-regarding offences ; unless in particular cases, 
through sympathy to certain persoca in authority, whose private 
interests they may appear to affect, 

8. They are more apt than any of the other classes to admit 
of different descriptions, in different states and countnes 

9. They are constituted, in many cases, by some circumstances 
of aggravation superadded to a private offence ; and therefore, 
in these cases, involve the mischief and exhibit the other cha- 
racters belonging to both claBBes, They are however e\en m 
such cases, properly enough ranked in tlio 4th class, inasmuch 
as the mischief they produce in virtue of the properties which 
aggregate them to that class, eclipscB and swallows up that which 
they produce in virtue of those properties which aggregate them 
to the ist. 

10. There may be sufficient ground for punishing them, with- 
out their being proved to have occasioned, or to be about to 
occasion, any particular mischief to any particular individual. In 
this they differ from private offences, but agree with semi-public 
ones. Here, as in semi-public offences, the extent of the mischief 
makes up for the uncerlainly of it. 

1 1. In no case can satisfaction, given to any particular indi- 
vidual affected by them, be a sufficient ground for remitting 
punishment. In this they differ from private offences; but agree 
with aenii-pubiic. 

LXVI. Characters of Class fi, or appendix: composed of MUL-Chsraota™ 
TiroRM or ANOHAiouB otiences ; and containing otiences by 
FALSEHOOD, and offences concerning tbust. 

X 3 ^^^^H 



1 



Divisiott of Offences. 

I. Taken collectively, in the parcels marked out by t 
popular appellatioQB, they are incapable of being aggregated It 
any systematical method of distribution, grounded upon \ 
mischief of the ofience. 

3. They may, however, be thrown into enb-diviaona, whiol( 
may be aggregated to Buch a method of distribution. 

3. These sub-divisions will naturally and readily rank und 
the divisions of the several preceding classes of this Bystem 

4. Each of the two great divisions of this class spreaJs i' 
in that manner over all the preceding classes. 

5. In some acts of this class, the distinguishing circut 
which constitutes the eKsential character of the offence, will il 
some instances enter necessarily, in the character of a criminalira 
circnmstance, into the constitution of the offence ; insomuch tl 
without the intervention of this circumstance, no offence at all, ' 
of that denomination, can be committed '. In other instaocei, 
the offence may subsist without it; und where it interferea, it 
comes in as an accidental independent circumstance, capable (rf 1 
constituting a ground of aggravation'. 



natance, offcncea by falsehood, in the case ai defraadmeiit. 
DBtBuoe, olfencea by falsehood, in the oase of Bimple corporal in 
tlier offences against person. 





or TH* LIHITS OP THE PENAL BBANCH Or JtTfilSPRUBENCE. 



§ I, Zimits betioeen Prvoale EtkicB and ike Art of Legidatvm. 



L So much for the division of offences in general, Kow an Ci 
offence ia an act prohihif«d, or (what comes to the Bome thing) 
an act of which the contrary ia commanded, by the law : and 
what is it that the law can be employed in doing, besides pro- 
hibiting and commanding? It should seem then, according to 
tiiB view of the matt«r, that were we to have settled what may 
be proper to be done with relation to offences, we should thereby 
have settled every thing that may be proper to be done in the 
way of hiw. Tot that branch which concerns the method of 
dealing with offences, and which is termed sometimea the crtminaf, 
Eometimea the penal, branch, is universally understood to be but 
one out of two brunches which compose the whole subject of the 
art of legislation ; that which is termed the civil being the 
other '. Between these two branches then, it is evident enough, 
there cannot hut be a very intimate connection ; so intimate is 
it indeed, that the limits between tbem are by no means ea^y to 
mark out. The case is the same in some degree between the 
whole business of legislation (civil and penal branches taken 
hither) and that of private ethics. Of these several limits 

' And tlie comtiljdiojial branch, what ia become of it 1 Such is the quea- 
lion wbicli many a reader will be apt to put. An UQSwer that might be 
given ia — that the matter of it might without much violeuce be distributed 
under tha tno other heada. But, as far as recoUoctioD serves, that branch, 
notnithatandiD^ itd importance, and its capacity of being* lodged' separately 
from the other niatttr, had at that time scarcely preaenttd itaelf to my view 
in the character of a distinct une : the thread of my enquiries had not as 
yet reached it. But in the concluding Dute of thia same chapter, in para- 
graphs xxij. to the end, the amiasioa may be seen ia some measure supplied. 
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^^H however it will be in a manner necessary to exhibit some ides 

^^H lest, on the one hand, we should seem to leave any part of A 

^^" subject that does belong to us untouched, or, on the other hani 

to deviate on any side into a track which does not belong to ui 

In the course of this enquiry, that part of it I mean which 

I concerns the limits between the civil and the penal branch a 
law, it wilt be necessary to settle a number of points, of wl 
the connection with the main question might not at first d 
be suspected. To ascertain what sort of a thing a law la ; wh« 
the farts are that are to bo found in it ; what it must & 
in order to be compete; what the connection is between thi 
part of a body of laws which belongs to the subject oi proetd 
and the rest of the law at large : — all these, it will be seen, 
so many problems, which must be solved before any satie&ctoi] 
answer can be given to the main question above mentioned. 
Nor is this their only use : for it is evident enough, that tlli 
nutiuu of a complete law must iii'st be fixed, before the legielatoi 
can in any case know what it is he has to do, or when his won 

BihiM in ^H. Ethics at largo may be defined, the art of directing n 
what. actions to the production of the greatest possible quantity of > 

happiness, on the part of those whose int«rest is in view. 

Prirato ^- m. What then are the actions which it can be in a man'a 

power to direct 1 They must be either his own actions, or those 

of other agents. Ethics, in as far as it is the art of directmg » 

man's own actions, may be Btyled the art of sdf-govemment, or 

private ethics. 

The art of ''IV. What other agents then are there, which, at the e 

ihitu,"^" time that they are under the influence of man's direction, I 

Mdadn^- susceptible of happiness 1 They are of two aorta: i. 

" "■ human beings who are styled persons, z. Other animals, ^ 

on account of their interests having been neglected by the B 
sensibihty of the ancient jurists, stand degraded into the clasB d 
things'. As to other human beings, the art of directing their 
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actiona to the above end ie what we mean, or at least the only 
thing which, upon the principle of utility, we tmght to mean, by 
the art of govermuent ; which, in as far as the measures it dis- 
plays itself in are of a permanent nature, is generally distin- 
guished by the name of legislation : as it is by that of adminis- 
tration, when they are of a temporary nature, determined by the 
occurrences of the day. 

V. Now human creatures, considered with respect to the ma- Ai 
turity of their faculties, are either in an ailiih, or in a non-adult ™ 
afate. The art of goveniraent, in as far aa it conoema the 
direction of the actions of persons in a non-adult state, may be 

have they not, univenially, with sa much aa those of human creatiites. ncj 
sllowanee made for the difference in point of fienBibility ? Because the '* 
hiwa that are have been the work of mutu^ fear; a sentiment which the 
leaa rational animals have not had the eame mcana aa man haa of tnming 
to account. Why o«i/W they Dot! No reaaon cao be given. Ifthe being 
eaten were all, there is very good reaeon why we should be euffersd to eat 
such of tbem aa we like to eat : we are the better for it, and they are never 
the worse. They liave none of those long-prntracted antioipations of future 
misery which we have. The death they suffer in our handa commonly is, 
and always may be, a speedier, and by that means a leas painful one, than 
that which would await them in the inevitable courae of nature. If the 
bdng killed were all, there is very good reason why we should be suffered 
to kSl such aa molest na ; we ahould be the noise for their living, and they 
are never the worse for being dead. But ia there any reaaao why we 
should be suffered to torment them ) Not any that I can see. Are there 
■oy why we should not be suffered to torment them \ Yes, several. See 
B. I. tit. [Cruelty to animals]. The day haa been, I grieve to aay in many 
places it IS not yat past, in which the greater part of the species, under 
the denomination of alaves, have been treated by the law exactly upon the 
same footing as, in England for example, the inferior races of aniioals are 
still. The day may anae, when the rest of the animnl creation may ac- 

Suiie those rights which never could have been withholden from them but 
y the hand of tyranny. The French have already discovered that the 
blackness of the akin ia no reaaon why a human being should be abandoDed 
without redreas to the caprice of a tormentur ', It may come one day to be 
recogniaed, that the number of the lega, the villosity of the skin, or the 
termination of the oe sacrum, are reasons equally insufficient for abandon- 
ing a seDsitive being to the same fate. What dse is it that should trace 
the inanperable line? Ia it the faculty of reaaon, or, perhapa, the ^ulty 
of discourse ! But a full-grown horse or dog is beyond comparison a more 
rational, as well as a more converaabla Hoimal. than an in&nt of a day, or a 
weak, or even a month, o[d. But suppose the case were otherwise, what 
would it avail 1 the i^uestion is not, Can thsy Teaion f nor, Can they talk I 
but. Can they iii^er ! 
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r termed the art of education. In as far as this busineas is eatraettl 
with those who, in virtue of aome private relationship, are ij 
main the beet disposed to take upon tliem, nnd the best able' 
discharge, this office, it may be termed the art of privafeeiJucafiM 
in as far as it is exercised hj those whose provinue it is to bi 
intend the conduct of the whole community, it may be tt 
the art of public edtieation. 
bitottw *^ VI. As to ethics in general, a man's happiness wUl 6 
i^SiK^n™. '" *■''* ^'"^^ place, upon such parts of his behaviour as no 
k S^?' '^i™^^*^ ^^ interested in ; in the next place, upon such parte I 
(■once. it as may affect the happinoss of tboee about him. In a 

I his happiness depends upon the first-mentioned part of his bi 
haviour, it is said to depend upon his duti/ io himseif. 
then. In as far as it is the art of directing- a man's actions intt 
reppect, maybe termed the art of discharging one's duty to en 
self : and the quality which a mau manifests by the discharge ( 
this branch of duty (if duty it is to be called) is that of p 
In as far as his happinesB, and that of any other person o 
cons whose interests are considered, depends upon such parts a 
his behaviour as may affect the interests of those about him, i 
may be said to depend upon his duti/ to others ; 
phrase now somewhat antiqiiated, his duly to hit i 
Ethics then, in as far as it is the art of directing a 
in this respect, may be termed the art of discharging one's dnQ 
to one's neighbour. Now the happiness of one's neighbour may 
be consulted in two ways : i. In a negative way, by forbearing 
to diminish it. 2. In a positive way, by studying to increase iL.g 
A man's duty to his neighbour is accordingly partly n 
and partly positive : to discharge the negative branch of it, 1 
probity : to discharge the positive branch, betiejieence. 
Probity and ^I- I' ^^y '■ere be asked, How it is that upon the pril 
hSS-'th^'* i^'ple of private ethics, legislation and religion out of the quegtin; 
^J]J3en(j^ ' * nuin's happiness depends upon such parts of his conduct ■ 
effect, immediately at least, the happiness of no one but himsd 
this is as mucli as to ask. What motives (independent of such ri 
j^^ legishiia'a and re\lgiou nm^ cl:La.ace to fuTDish) can one man han 
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to cnnBult the happiness of another '\ by what niotivea, or, which 
comes to the game thing, by what obligations, can lie be bound to 
obey the dictates of probity and beyiefiaence 7 In answer to this, 
it cannot but be admitted, that the only iutereets wliicb a man 
at all times and upon all occasions is sure to find adequate mo- 
tives for consulting, arc his own. l^otwith standing this, there 
are no occasions in which a man haB not some motives for con- 
sulting the happiness of other men. In the first place, he has, 
on all occasions, the purely social motive of Bjnipathy or benevo- 
lence : in the next place, he has, on most occasions, the semi- 
social motives of love of amity and love of reputation. The mo- 
tive of sympathy will act upon him witli more or less effect, 
according to the bias of bis sensibility ' : the two other motives, 
according to a variety of circumstances, principally according to 
the strength of his intellectual powers, the firmness and steadi- 
ness of bis mind, the quantum of his moral sensibility, and the 
characters of the people he has to deal with. 

Vin. Now private ethics has happiness for its encl : and legis- Every ac 
lation can have no other. Private ethics concerns every member, pro^r oi 
that is, the happiness and the actions of every member, of finy^na°of 
comiDunity that can be proposed ; and legislation can concern '«'*'*"" 
no more. Thus far, then, private ethics and the art of legisla- 
tion go hand in hand. The end they have, or ought to have, in 
^ew, is of the same nature. The [>ersons whoso happiness they 
ought to have in view, as also the persons whose conduct they 
ought to be occupied in directing, are precisely the same. The 
very acts they ought to be conversant about, are even in a great 
measure the same. Where then lies the difference ) In that the 
acts which tbey ought to he conversant about, though in a great 
measure, are not perfectly ami thraagJiout the same. There is 
no case in which a private man ought not to direct his own con- 
duct to the production of his own happiness, and of that of his 
fellow- creatures : but there are cases in which the legislator 
ought not (in a direct way at least, and by means of punishment 
applied imnnediately to particular individual acta) to attempt to 
' Ch. vi. [SenribiUtj] iii. 
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direct the conduct of the several other members of the commu- 
nity. Every act which promises to be beneficial upon the whole 
I to the community (himself included) each individual ought t<i 
perform of himaelf : but it is not every such act that the l^s- 
iator ought to compel him to perform. Every act which promises 
to be pernicious upon the whole to the community (himBelf in- 
cluded) each individual ought to abstain from of himself : but it 
ia not every such act that the legislator ought to compel him to 
abstain tram. 
Tlw itmiM IX. Where then ie the line to be drawn I — We shall not have 
pfOYincaa of far to Seek for it. Tlie business is to give an idea of the cases 
eibun and in which ethics ousht, and in which legislation ought not (in a 
marked out direct manner at least) to interfere. If legislation interferes in 
. ^_ ^ direct manner, it must be by puniehment '. Now the cases ifi 



I which punishment, meaning the punishment of the political bui. 

tion, ought not to be inflicted, have been already stated '. If 
then there be any of these cases in which, although legislatjun 
ought not, private ethics does or ought to interfere, these hum 
will serve to point out the limits between the two arts or branches 
of science. These cases, it may be remembered, are of four soria; 
1. Where punishment would be groundless. 2. Where it would 
be inefficacious, 3. Where it would be unprofitable. 4. Where 
it would be needless. Let us look over all these cases, and see 
whether in any of them there is room for the interference of 
private ethics, at the same time that there is none for the direet 
interference of legislation, 
i.Noulier X. I. First then, as to the cases where punishment would 

OURiit to up- ' ' 

"ISiirfl^Dt ''*' yo'"'^^^- In these cases it is evident, that the restrictive 

isjjroiuHjfcij.interference of ethics would be groundless too. It ia bacaoM, 

upon tile whole, there ia no evil in the act, that legislation ought 

not to endeavour to prevent it. No more, for the same resaoiij 

ought private ethics. 






I Bay notbing ia tluB place of reward : because it ia onl 

extraordinary cases that it can be applied, and because even 

applied, it may be doubted perhaps whether the appLic^itian of 

perly BpeakiDg, he termed an act of legialation. See infra, § 3. 

■ '■'- ■'■- LCaaea unmwt]. 
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XI. 3. Ab to the cases in wbich punishment would be ineffl- *■ ?'™ ^' 
caeiout. These, we may obeervc, may be divided into two ^^*8 ^"''1'^;^ the 
or claBses. The first do not depeod at all upon the nature cases where 
of the act : tbey turn only upon a defect in the timing of t'ie^^''V5f 
puniBhmeut. The punishment in question is no more than what, 

for any thing that appears, ought to have been applied to the 
act in question. It ought, however, to have been applied at a 
difierent tiuie ; viz. not till after it had been properly denounced. 
These are the cases of an ex-post-faclo law ; of a judicial sen- 
tence beyond the law ; and of a law not sufficiently promulgated. 
The acts here in question then might, for anything that appeai-a, 
come properly under the department even of coercive legislation : 
of course do they under that of private ethics. Auto the other set 
of cases, in which punishment would be inefficacious ; neither do 
these depend upon the nature of the act, that is, of the sort of 
act : they turn only upon some extraneous circumstances, with 
which an act of ani/ sort may cjiance to he accompanied. These, 
however, are of such a nature as not only to exclude the appli- 
cation of legal punishment, but in general to leave little room 
for the influence of private ethics. These are the cases where 
the will could not be deterred from any act, even by the estra- 
ordinary force of artificial punishment : as in the cases of ex- 
treme infancy, iusanlty, and perfect intoxication : of course, 
therefore, it could uot by such slender aud precarious force as 
eould he ap]died by private ethics. The case is in this respect 
the same, under the cireumatances of unictentionality with re- 
spect to the event of the action, unconsciousness with regard to 
the circumstances, aud mis-supposal with regard to the existence 
of circumstances which have not existed ; as also where the 
force, even of extraordinary punishment, is rendered inoperative 
by the superior force of a physical danger or threatened mis- 
chief. It is evident, that in these cases, if the thunders of the 
Uw prove impotent, the whispers of simple morality can have 
but little iiiflueuce. 

XII. 3. As to the eases where punishment would be unjiro-i. 
Jitabk. These are the cases which constitute the great field for*uuid^ 
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the exclusive interference of private ethics. "When a puniA- 
ment is unprofitable, or in other words too expensive, it a 
because the evil of the punishment exceeds that of the offenM, 
Now the evil of the puniahment, we may remember •, is dietiii- 
gnishable into four branches: i. The evil of coercion, including 
constniint or reatraiut, according as the act commanded is of tbe 
positive kind or the negative. 2. The evil of apprehension, 
3, The evil of sufferance, 4. The derivative evils reBuHing tn 
peraons in comiKtion with those by whom the three above-nico- 
tioned origioal evils are suatained. Now with respect to ttoK 
origiual evils, the persons who lie exposed to them may be two 
very different sets of persons. In the first place, persons wbo 
may have actually committed, or been prompted to commit, the 
acts really meant to be prohibited. In the next placBj per- 
sons who may have performed, or been prompted to perform, 
Buch other acts as they fear may be in danger of being involwl 
in the punLsJiment designed only for the former. Bat of these 
two sets of acts, it is the former only that are peroieious : it if, 
therefore, the former only that it can be the business of privftlf 
ethics to endeavour to prevent. The latter being by the sup- 
position not mischievous, to prevent them is what it can no 
more be the business of ethics to endeavour at, than of legisla- 
tion. It remains to show how it may happen, that there shonM 
be acts really pernicious, which, although they may very pro- 
perly come under the censuje of private ethics, may yet be no 
fit obJKcts for the legislator to control, 
niich it Xin. Punishment then, as applied to delinquency, may be 

l^lthough unprofitable in both or either of two ways: 1. By the expense 
bBBniity. it would amount to, even supposing the application of it to be 
confined altogether to delimpiency ; z. By the danger there msj 
be of its involving the innocent in the fate designed only for ll 
guilty. First then, with regard to the cases in which the H 
pense of the punishment, as applied to the guilty, would M 
weigh the pi-ofit to be made by it. These cases, it is e 
depend upon a certain proportion between the evil 1 
' See oh. riii. tCasea anmeot], 5 iv. 
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puniBbmeiit and the evil of the ofFence. Now were the offence of 
BUeh a nature, that a pautahment which, in point of Tnagnitude, 
should but just exceed the profit of it, would be Kufficient to 
prevent it, it might be rather dxfBcult perha.p3 to find an iu' 
stance in which such punishment would clearly appear to be 
unprofitable. But the fact is, there are many cases in which a 
pnnisbtneDt, in order to have any chance of being efficacious, 
mast, in point of magtutuilo, be raised a great deal above that 
leyel. Thus it is, wherever the danger of detection is, or, what 
uomes to the same thing, ia likely to appear to be, eo small, as 
to make the ponifJiment appear in a high degree uncertain. In 
this case it is necessary, as has been shown', if punishment be 
at all applied, to raise it in point of magnitude as much as it 
falls short in point of certainty. It is evident, however, that all 
this can be but guess-work : and that the effect of such a pro- 
portion will be rendered precarious, by a variety of circum- 
stances ; by the want of sufficient promulgation on the part of 
the law ' : by the particular circumstances of the temptation ^ : 
and by the circumstances influencing the sensibility of the 
several individuals who are exposed to it*. Let the seditcing 
motives be strong, the offence then will at any rate be frequently 
committed. Now and then indeed, owing tn a coincidence of 
circumstanceB more or less extraordinary, it will be detected, 
and by that means punished. But for the purpose of example, 
which is the principal one, an act of punishment, coninidered in 
itself, 13 of no use : what use it can be of, depends altogether 
upon the expectation it raises of similar punishment, in future 
cases of similar delinqueucy. But this future punishment, it is 
evident, must always depend upon detection. If then the want 
of detection is such as must in general (especially to eyes fasci- 
nated by the force of the seducing motives) appear too impro- 
bable to be reckoned upon, the punishment, though it should be 
inflicted, may come to be of no use. Here then will be two 
tqipoaite evils runniug on at the same time, yet neither of them 

' Ch. uv. [Proportion] xviii. Rule 7, 

' Ch. liii. [CaaeB unmeet] § iii. Append ti 

* Ch. li. [DispoBitioti] XXXV. Ilc. 
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' / f> '. ■ : - -r:-'. i-a-T*.-- — n-e ir'«r "r-^^-e. in the 

'* -. •/■■■'< . v.r .-rT" ^-i*."*! 17 n-:- t' *" j* ;,' r r in par- 

• . •' •■','»•*■.'.■»=• ','':..'. 11— -ri-Tj ic .T SI-. \i.^ sv^Qi. that 

"' • ■' f ^/''' •, //- *• -■: V* ;*. .r. "n*:- "vu^zz, zicec .t^c^s^cors have 

* /< , . '/. ,'.",". .'/''* :.'2 ".'* r^z^rzrr:. :~ iitf 7a::r :i the lair, 

I' ,../■,'//. .. '//r.',^, .;..'>." *f.r L-:*i:r. cf mi-fc-fs*.. fcr example, 

'tt h* '*!•''/, *it \f,'/^.A^\\.\i<\c.. Th:=: attcTr.pt tc rr *-.* 4i.ts of 80 

/M}/fi' ../.') 'j 1/ y.t,w,\\At'. a nature under the cocirol of Liw, will 

\\%\iw /iMrM ii v<-,fy iffirnat.ure age, in which the difficulties 

■vlii'ff f/i/« ffirtfi \.ii \\\;\\. danger are not descried; or & veiy 

Mihf/lihfi'd ii/(< , in wliicli they are overcome^ 

' ffi i-t>iiu)ii i'iiu(iU\«>H, \u whluh tho voice of the people has a more 
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XV. For the sake of obtaining the clearer idea of the limitB LetriataHon 
between the art of legislation and private ethics, it may now beesBaarjior 
time to call to mind the distinctions above established witliioentortJiB 
regard to ethics in general. The degree in which private ethics prmiBiuw, 
stands in need of the assistance of legislation, is different in the 
three branches of duty above distinguished. Of the rules of 
moral duty, those which seem to stand least in need of the as- 
Biatance of legislation are the rules of jirvdenef.. It can only be 
through some defect on the part of the understanding, if a niaa 
be ever deficient in point of duty to himself. If he does wrong, 
there is nothing else that it can he owing to but either some tn- 
advertenee' or some mis-impposal^ with regard to the circum- 
stances on which his happiness depends. It is a standing topic 
of complaint, that a man knows too little of himself. Be it so : 
but is it so certain that the legislator must know more'l It is 
plain, that of individuals the legislotor can know nothing : con- 
cerning those points of conduct which depend upon the parti- 
cnlar circumatances of each individual, it is plain, therefore, 
that he coin determine nothing to advantage. It is only with 
respect to those hroad lines of conduct in which all persons, or 
very large and permanent descriptions of persons, may be in a 
way to engage, that he can have any pretence for interfering j 
and even here the propriety of his interference will, in most 

especial control over the liaiid of the legislator, noUiiiig can exceed tile 
dread which Ihey are DudeF of seeing an; effectual provision made agunst 
tlia offences wliicb oome under the head of drfamaliaa, particularl; thrtt 
branch oT it which may be styled the potitieal. Thia dread seema to de- 
peml partly upon the apiirehenaion they may think it prudent to entertalD 
of a defect in point uf ability or integrity on the part of the legislator, 
part); apon a similar apprehension of a defect in point of integrity on the 
part of the judge. 

■ Bee ch. ix. [ConBciousneBB]. 

' Ch. ivi. [DivifiioD] Hi. 

On Dccaaiona Hlie this the legisktor should never lose eight of tlie 
wdl-kDown story of the oculist and the sot. A countryman who had hurt 
Us eyes by drinking, went to a celebrated oculist fur advice. He found 
him at table, with a glass of wine before him. 'You must leave off drink- 
ing," said the oculist. 'Howso?' saya the countryman. ■ I'oM don't, and 
yet methinks your own eyes are none of the best.'^' Tliat'a very true, 
friend,' replied the oculist; 'but you are to know, I love my bottle 
better than my eyes.' 
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instances, lie very open to dispute. At any rate, he must ae 
espeet to produce a perfect compliance by the mere force of' 
sanction of which he is himeelf the author. All lie can hope 
do, is to increase the efficacy of private ethics, by giving 
and direction to the influence of the moral sanction, ff 
what chance of succefls, for example, would a, legislator 
about to estirpate drunkenness and fornication by dint of 1^ 
punishment 1 Not all the tortures which ingenuity could invt 
would compass it : and, before he bad made any progress wm 
regarding, such a mass of evil would be produced by the punii 
meat, as would exceed, a thousaud-fold, the utnioi^t posdl 
mischief of the offence. The great dif&culty would be in t 
procuring evidence; an object which could not be attempts 
with any probability of euccess, without spreading dism 
through every family ', teaiing the bonJs of sympathy asundof' 
and rooting out the influence of all the social motives. All tbit 
be can do then, agaiuBt offences of this nature, with any pro- 
spect of advaut^e, in the way of direct legislation, u 
them, in cases of notoriety, to a slight censure, so as therc^ 
to cover them with a slight shade of artificial disrepute. 
o XVI. It may he observed, that with regard to this branch 
t- duty, legislators have, in general, been disposed to carry the 
interference full as far as is expedient. The great difficulty he 
is, to pereuade tbem to confine themselves within bounds. . 
thousand little passions and prejudices have led them to uarro 
the liberty of the subject in this line, in cases in which ti 
punishment is either attended with no profit at all, or will 
none that will make up for the expense. 

XVII. The mischief of this sort of interference is more par- 
ticularly conspicuous in the article of religion. - Tbe reasoning! 
in this case, is of the following stamp. There are certain errore, 
in matters of belief, to which all mankind are prone : and for 
these errors in judgment, it is the determination of a Being of 



StiI of apprehension : third branch of the evil of a p 
DerlvaCire evils : fourth branch of the ovil of a put 
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iufinite benevoleuce, to punish them with an infinity of tormenta. 
But irom tliese errors the legislator himself is neceEsarily frea : 
for the men, who happen to be at hand for him to consult with, 
being men perfectly enlightened, unfettered, and unbiussed, have 
Huch advantages over all the rest of the world, that when they 
sit down to enquire out the truth relative to points bo plain and 
so familiar as those in question, they cannot fail to find it. This 
being the ease, when the sovereign sees his people ready to 
plunge headlong into an abyss of fire, shall he not stretch out a 
hand to save them % Such, for example, seems to have been the 
train of reasoning, and sueh the motives, which led Lewis the 
XlVth into those coercive measures which he took for the con- 
vereioD of heretics and the confirmation of true believers. The 
ground-work, pure sympathy and loving-It indnesa : the super- 
structure, all the miseries which the most determined malevo~ 
lenoe could have devised^. But of this more fully in another 

XVJLll. The rules of proUtij are those, which in point of ex-— Howfcr 
pediency stand most in need of assistance on the part of the lOr the ea- 
legialator, and in which, in point of fact, his interference has the diccatea 
been most extensive. There are few cases in which it would be 
expedient to punish a man for hurting himself : hut there are 
few cases, if any, in which it would not be expedient to punish a. 

' I do nob menn but that other moCivea of a less social nature might 
have introduced tliemselvea, sad probably, in point of fact, did introduce 
tbemselves, in the progreia of the entarpriae. But in point of poaaihility, 
the nuitive above lueiitioned, when acoompiuiied with Buub a thrcaJ of reo- 
■unins, ia Bufficient, witbout any othfr, to account for nil tLe atTocta above 
allad^ to. I[ any otbers interfere, their interference, how natural Boever, 
may be looki^d upon aa ao accideotal and incBaential circumstance, not ne- 
Cewary to the production of the effect. Sjmpithy. a concern for the 
danger tbey appear to be exposed to, gives birth to the wish of freeing 
them from it : thnt wish Bhawa itself in the shape of a command : this com- 
mand produces disobedience : disobedience on the one part producee disap- 
pointment on the other: the pain of diaappointuient prmlucee ill-will 
towards those who are the authors of it. Tbe aSbctions will otlen make 
this profiresa in less time than it would take to describe it. The sentiment 
of wounded pride, and other modifications of the love uf repututloD and the 
love of power, aild fuel to the flame. A kind uf revenge eiaspetates the 
severities of coercive policy. 

' See B. I. tit. [Seu-regording offencea.] 
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man for iojuriug his neighbour. With regard to that brnnchtl 
probity which i» opposed to offences against property, privil 
eihioB depends in a manner for its very exid^uce i^n leg 
lation. Legislation must iirst determine what things ara t»H 
Kgarded as each man's property, before the geoei'al ruIeE C 
ethicB, on tliia head, can have any particular applicatioo. 
ease is the same with regard to offencee sgainBt the state. With- 
out legielatioD there would he no such thing as a siate : no par- 
ticular persoDB invested with powers to be exereieed for the 
benefit of the rest. It is plain, therefore, that in this bmnch tlis 
interference of the legislator caauot any where be diapeused witb. 
We roust first know what are the dictates of legislation, 1 
we can know what are the dictates of private ethics '. 

XIX, As to the rules of beneficence, these, as far as eon 
matters of detail, must necessarily be abandoned i» gi'eat n 
aure to the juriadietjon of private ethics- In many cases ^ 
quality of tiie act depends essentially upon the 
of the agent ; that is, upou the motives by whkh |j 
to have been prompted to perform it : upon their h 
longing to the head of sympathy, love of amity, or love of n 
tation ; and not to any head of Bclf-regardjng motives, broug 
into play by the force of poUtical constraint : in a word, npOl 
their being such as denominate his conduot free and volwniitry, 
according to one of the many senses given to those amhigoous 
expreasions '. The limits of the law on this head seem, bow- 

' But BuppoBe the dictates of legisUtion am ttut what tbej omkl to ii. 
what axe tbsa, or (whut in, this caee comee tg the same thing) what ought 
ia be, the dictatea of private ethica 7 Do they oiDcide witb the diuUlo 
of legisUtion. or do they oppose them, or iJo they reiuain neuter ! i Tei; 
interebting queation this, Litt one tliat belau^ not tu the prunent euhjeol. 
It belongs exclusively to that of private ethica. Principles which may h«i 
to the aplution of it may bo gsen io A Fragment on UruvemmeDt, p. ijo, 
Loud. edit. i7;6 — B.ad p. 114, eiUt- 1S23. 

" If we may believe M. Voltaire ', there was a time when the Frem* 
ladies who thought themaelves Qeftlected by their huabantts, used to petitua 
pour tire eialietoigiiiei : the technical word, which, he says, was appropo "* ' 
lo this purpose, Thiu sort of law-proceedings seems not 
lated to anawer the design ; accordingly we hear nothin 
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ever, to be capable of being extended a good deal further than 
they seem ever to have been extended hitherto. In particular, 
in caees where the [tereon ia in danger, why should it not be 
made the duty of every man to save another from mischief, when 
it can be dune without prejudicing IjimBelf, as well aa to abatain 
{rom Ininging it on him 1 This accordingly ia the idea pursrued 
in the body of the work '. 

XX. To conclude thia section, let us recapitulate and bring tojDifa'e'"* 
• point the difference between private ethics, considered as anpfi«to 
krt or BcicDcc, on the one hand, and that branch of jurisprudence th« int of 

ItgialEtioll 

which contains the art or science of legislation, on the other, irfiani— 
Private ethics teaches how each man may diapoae himself to 
pursue the course most conducive to his own happiness, by means 
ai such motives as offer of themselves : the art of legislation 
(which may be considered as one branch of the science of juris- 
prndence) teaches how a mnltitude of men, composing a cora- 
monity, may be disposed to pursue that course which upon the 
whole is the most conducive to the happiness cX the whole com- 
munity, by means of motives to be applied by the legislator. 

We come now to enhibit the limits between penal and civil 
JMrisprudeiice. For this purpose it may be of use to give a dis- 
tinct though summary view of the priucipal branches into which 
jurisprudence, considered in its utmost extent, is wont to be 
divided. 

§ 2. Jurisprudenee, it» broTiehes. 

XXI. Jurisprudence ia a fictitious entity ; nor can any mean- jorispra- 
ing be found for the word, but hj placing it in company with puaii^iiy— 
some word that shall be signiticative of a real entity. To know 

dft^. The Frencli Udiea of tlie present age seem to be oacler D 



' A woman's hend-dreB? cntchsB fire : irater in at hand : a man, ii 
of Keaiatiiig to quench the iire, looks on, and laiighe at it. A drunken 
blliiij; witli bis face downwanla iuto a puddle, ia in danger of Buffora 
lifUn^ hi^ head a little on one ude nould save biin : aiiotber man eee 
anil leM bim lie. A quantity of gunpowder lies arattered about ii 
man is going into it with a lighted candle : anof>"- l-"nniiTi.> »lii. 
go in without warning. Wbu ie there that ii 
think puniahmeot oiimpplied V 
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wbat is meant by jansprudence, we must know, for eiampl 
what is meant by a book of juri^rudeiice. A book of juris] 
dence can bave but one or theotber of two ■objects : i. To asoer- 
tain wliHt tbe /aw' is: 2. to ascertain wbat it ought to be. In tbe 
former case it may be styled a book of expository jurisprudeiice ; 
in the latter, a book of eenaorial juriapruiJence ; or, 
words, a book on tbe art of h^islatioti. 

XXII. A book of espoBJtory jurisprudence, is either 
taliue or unaulltorilative. It is styled authoritative, when iti 

', composed by him who, by representing the state of tbe law to 
ao and bo, *auseth it so to be ; that is, of the legialato 
self; unauthoritative, when it ia tbe work of any other 

XXIII. Now law, or the law, taken indefinitely, is an at 
e- and collective term ; which, when it means any thing, 

neither more nor less than the sum total of a number of 
vidual laws taken together". It follows, that of whatever ot 
modifications the subject of a book of juri^rudi 
ceptible, they must all of them he taken from some circumslwics 
or other of which such individual laws, or tbe assemblages into 
which they may be sorted, are susceptible. The circumstances 
that have given rise to the principal branches of jui-isprodence 
we are wont to hear of, seem to bo as follows ; i. The extent of 
the laws in question in point of dominion. 2. The jiolitied 
quality of the persous whose conduct they undertake to regulate. 

' The wurd !av) Itself, which aCanda so mucli in need of a deSiiitJan, unit 
wiut fur it awhile (eee 53): for there 19110 doing every thing at once. In 
the mean time ev^ry reader will understand It acconling to the iidIjdii he 
has been accuetomed to annex to it. 

' In moat of the Eornpeaa languages there are two different wotJb For 
(lititiDguiEhing the abstroi.'t and the concrete senses of tbe wnnl lam : whidi 
words are so wide asunder as not even to have any etjmologioaJ atBnilJ'. 
In lAtin, for einmple, (here is Ifcc for the concrete sense, jtie for On 
abfltract : in Italian, legge and diritta .- in French, toi and droit : in Spanii^ 
lay utd deredto : in Germnn, geaeli and reehl. The En^jlioh is at preseBt 
destitute of this advantage. 

Id the Anglo-Saxon, beEtidea lage, and several other wonla, for the « 
Crete sense, there was the word rii/hl, aUBWeting to the Gernjan rerh!, if 
the abstract as may be seen in the compound /oic-right, and in olberil' 
KlsDces. But the word ri-jht having Ioii» ago lust tlus sense, the moden 
Ei'glish DO longer possesses this advantage. 
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I 3. The timF, of their being in force. 4, The manner io which 
they are expressed, 5. The concern which they have with the 
article of punishment. 

XXIV. In tlie firat place, in point of extent, what is delivered Juriirn-u- 
ooncerning the laws in question, may have reference either to —univeraul. 

I the laws of aich or ench a nation or nations in particular, or to 
the lawB of all uationa whatsoever ; in the first case, the- book 
may be said to relate to local, in the other, to universal, jv,ris- 

Now of the infinite variety of nations there are upon- the 
earth, tliere ai-e no two which agi'ee exactly in their laws : cer- 
tainly not in the whole : perhaps not even in any single article : 
and let them agree to-day, they would disagree to-morrow. This 
is evident enough with regard to the substance of the laws : and 
it would be still more extraordinary if they agreed in point 
of form-; that is, if they were conceived in precisely file same 
strings of words. "What is more, aa the languages of nations are 
commonly different, as well as their laws, it is Beldnra that, 
strictly speaking, they have bo much as a single word in com- 
mon. However, among the words that are appropriated to the 
subject of law, there- are some that in all languages are pretty 
exactly correspondent to one another : whioh comes to thesaine 
thing nearly as if they were the same. Of this stamp, for ex- 
ample, are those which correppond to the words j)9u«r, right, 
obligation, liberty, and many others. 

It follows, that if there are any books which can. properly 
speaking, be styled books of universal jurisprudence, they must 
!« looked for within very narrow limits. Among sucli as nie 
expository, there can be none that are authoritative nor even, 
as far as the suhstance of the laws is concerned, any that are no- 
authoritative. To he BUBceptihle of an universal application, alt 
that a book of the expository kind can have to treat of, is the 
import of words : to be, strictly speaking, universal, it must con- 
fine itself to terminology. Accordingly the definitions which 
there has been occasion here and there to interfperse in the j 
^^^UiTBe of the present work, and particularly tlie definition herg^^^^^^H 
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after given of tlie ward law, may be considered u matter 
liiugiDfi; to tlie head uf nuiversd jiirispnidciice. Thus far 
Htrictiiess of spcecli ; tliougli in point of usage, where a 
laying down witat he aptu'ehends to b« tbe kw, exteuds !iis 
views to a few of the iiationE with which his own is moat con- 
iiecteO, it is couimon enougli to considor what he writei 
rtlatiog to universal jurisprudence. 

It is iu the cenaorinl line that tliere is the greatest rixim 
disquisitions that apply to the eircunistances of all nations 
and in this line wliat regards tlie substance of the laws in 
lion is as aufceptible of an iiBiversal application, as what rcj 
the words. Tliat the laws of all natioiis, or eron of any ti 
nations, should coincide in all points, would lie aa ineligible ai 
it i£ impossible : some Iraditig points, however, there seem to 
be, in respect of which the Uws of all civilised nations m^h^ 
without inconvenience, be tlie same. To mark oot soine 
these points will, as far as it goes, be the bueiness of the 
of this work. 

XXV. In the second place, with regai'd to the jmlUical i 
of the persona whose conduct Is tlie object of the law. 
may, on any given occasion, be considered either as membcTS 
the same state, or as members of different Btat«B : in t 
aw may be referred to the head of intej-nal, 
second case, ^o that of iateynatiomti ' jurisprudence. 

Now aa to any trnusaclitna which may take place between id- 
dividuals who are subjects of ditferent states, these are regulated 
by the internal laws, and decided upon by the internal tribunal!, 
of the one or the other of thoee states : the case is the aume where 
the sovereign of the one has any immediate transactions with » 

' The word intt'tiaUntial, it must be ack now lodged, i 
(hougli, it ia hoped, eufficienlly analogouH and intelligible. 
to L-xpresa, in a moro signiGcant wnj, the branub uf law whieh p 
moaly under the name of the law of jtatinnt: an ftppeUation 

tdriBtio, that, were it nnt for the force of custom, it would u 

refer to iiit«miil juiis)irudenae. The aliani-ellur D'Agueiseau has alnu^ 
!, I find, a aiiiiilar reniarlt : he saya tbnt what !■ commonly called d"ii< 
en>, DughE rather tn be termed droit entre let gtiit '. 
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private member of the other ; the sovereign redireimg himself, 
jtro re nald, to the condition of a private peiaoii, as often ae lie 
submits his cause to either tribunal ; whether by claiming a 
beaefit, or defending himself against a burthen. There remain 
then the mutual transactions between sovereigns, as such, for the 
subject of that bmnch of jurisprud<)nce which may be properly 
and exclusively t^rroed international'. 

With what degree of propriety rules for the conduct of per- 
sona of this description can come under tlie a]>pelIation of iaws, 
is & question that must rest till the natui'e of the thing called 
a law shall have been more particularly unfolded. 

It is evident enough, that international jurisprudence may, 
ae well as internal, be censorial as well aa expository, unauthori- 
tative as well OS authoritative. 

XXVI. Internal jurieprude nee, again,may either concern all the Inleraalju. 
members of a state Indiscriminately, or such of tliem only as are nntronBi wn 
connected in the way of residence, or otherwise, with a parti cul or iwaii or par- 
district. Jurisprudence is accordingly sometimes distinguished 
into national and 2'r(r^''teial. But as tlie epithet provincial is 
hardly applicable to districts so small as many of those which 
have laws of their own are wont to be, such as towns, parishes, 
and manors ; the term local (where univereal jurisprudence is 
plainly out of the question) or the term jMrttoalar, though this 

' In the times of Jomea I. of England and Philip III. of Spnin, cerCun 
iDHrcliaDlA nt Iiondon hapjiened Co liava a c-Uiai upon PUIip, wbioh hia 
amlnsnaiior Gondemor ^d oot think fit to sati»^, Tliey applied far colin- 
mJ to Selden, who advised them \o Bue the ^iinish moDHruh in the court of 
King'a Beuch, and prosecute him to an outlawry. They did bo: »nd the 
■hefiffa of London wtre accordingly commanded. In tlie uaual form, tu take 
the body of the defendant Philip, wherever it was to he found within bhuir 
bailivick. A« to the nheriSa. Fhilip, we may believe, wna iit no great 
tax of them: bat, what aoBwerEd Ibe same pnipoae, he happened on hin 
fait to have demands upon some other merchnnUi, whom, bo long hb the 
outlawry remained in force, there won no proceeding; against. Gondemar 
t>tid the money'. Thja was internal j aiispradence : if the dispute had 
been betwiit Philip and James himself, it would have been international. 

As to the wbrd international, fmm thia work, or the first of the works 
edited in French by Mr. Duuiout, it h:iB taken root in the Innguage. 
Witness reviews and newspapers. 
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laWer is not very characteristic, might either of them be n 
com modi 

Juriipru- XX VII. Thirdly, with respect to tifne. In a work of 

nncisnt— expository kind, the laws that are in question may either 
Buch as are Btill in force at the time when the book 
or such as have ceased to he in force. In tlie latter case As 
subject of it might he termed atieient ; m the former, prtstnt or 
living jurisprudence : tliat is, if the Bubstantive jurisprvdtiut, 
and no other, must at any rate he employed, and that with an 
epithet in both cases. But the truth is, that a book of the former 
kind is rather a book of history than a book of jurisprudence ; 
and, if the word jurisprudence he expressive of the subject, it 
only with some such words as history or antiquitits prefii 
And aa tiie laws which are any where in question 
if nothing appears to the contrary, to be those which are. 
force, no such eputhet as that of present or living com] 
appears. 

Where a book is so circumBtanced, that the laws which 
the subject of it, though in force at the time of ita being 
are in force no longer, that book ia neither a hook of living 
prudence, nor a book on the history of jurisprudence : 
longer the former, and it never was the latter. It is 
that, owing to the changes which from time to time must take 
place, in a greater or less degree, in every body of laws, eveiy 
book of jurisprudence, which is of an expository nature, mast in 
the courEB of a few years, conie to partake more or less of thif 
^^ condition, 

^^L The most common and most useful object of a history of joris- 

^^1 prudence, is to exhibit the circumstances that have attended tlif 

^^H establishment of laws actually in force. But the exposition of 

^^H the dead laws which have been superseded, is inseparably ii 

^^H woven with tltat of the living ones which have superseded th( 

^H 



Fhe term miiniespal Beemed to nnawer the purpose very well, 
taken by an English author of the first emintjnce In aignily it 
n general, in cimtrsdiatinctiaa to intfrnatinnnl law, and the jnuigiiuiiT 

law of nature. It might still be used in this aouaa, without scruple, in «i'J 

other Luigunge. 
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Tlie great use of both these branches of seienae, is to furnish ex- 
amples for the art of legislation '. 

XXVIII. Fourthly, in point of eJ^eadon, the laws in question JnriBpi 
maj subsist either in the form of statute or in that of eitetomarytators- 

■' ^ costoni 

Ab to the differHice hetween these two branches {which re- 
spects only the article of form or expression) it cannot properly 
be made appear till some progress has heen made in the defini- 
tion of a law. 

XXIX. Lastly, The most intricate dirtinction of all, and that Juriapni- 
whicb comes most frequently on the carpet, is that which is— penal- 
made between the civil branch of jurisprudence and the }}enal, 1 
vhich latter is wont, in certain circumstances, to receive the name ■ 
of criminal. I 

"WTiat is a penal code of laws 1 "What a civil code 1 Of what Question, ' 
nature are their contents 1 Is it that there are two sorts of tiia 'jj?''"''" 
laws, the one penal the other civil, bo tliat the laws in a penal the civil 
code are all penal hkws, while the laws in a civil code are alltiiet>enai, 
civil laws t Or is it, that in every law there is some matter 
which is of a penal nature, and which therefore belongs to the 
penal code ; and at the same time other matter which is of a civil 
nature, and which therefore helongs to the civil code ? Or is 
it, that some laws belong to one code or the other exclusively, 
while others are divided between the two ? To answer thoBe 
qneations in any manner that shall be tolerably satisfactory, it 
will lie necessary to ascertain what a lata ia ; meaning one entire 
but single law : and what are the parts into which a law, as such, 

' Of what atomp are the wotta of Grotina. Puffendorf, and Burlnmaqui ! 
Are they political or ethimi, hi.'torical or juridicnl, eipmritury or cenuirial I 
— Sometimea one thing. BomKtimes another ; they Haem hardly to have 
settled the luatti^ with tlieniBelTaB. A defect thU to which all book? innst 
oliDDat anavoidably be liable, which t:ike for their Buliject the preten<)ed 
late of naivn; an ohncore phantom, which, in the imagioatior 
whu go in chaac of it, points sometimeB to manners, sometimes lo inv 
luinetiinea to whnt law «, aoinetimes to what it oagM to be '. Montesqciii 
aeta out upon the ceneorial plan : but liiii|f before the coTicluBion. as if ', 
had forgot hia fint deai^, he throws ofT the censor, and puts on the an 
qgarian. The Marqnis Bi?coaria'a book, the first of any aooount that 
iiniiiiriDly censorial, conclndea n« it sets out, with penal juriaprndenco. 
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ia capable of being distinguished : or, in other words, I 
tain what the properties are that are to be found in every O 
which can with propriety receive the appellation of a 
Thia then will be the business of the third and fourth eectiaBM j 
what concerns the import of the word erimifial, ae applied t 
kw, will be discussed separately in the fifth '. 




iKcuMn au] ' Here end* the original work , in tlie state into which 

^Milfdbi''^ Nnvember, i j8o. What follows ia now sdiietl in January, 1789. 

"•><'- The third, fourth, ajifl fif^h Bsctiona intended. HS expressed in the teit, 

Co haTB Ijeeu added to this ehaiiter, will not here, nor now be given ^ 

because to give them in a manner tolerably oorBplete and satiafnctoiy, 

I might require a considerable volume. Thia volume will form a work of 

^^_ itBet£, cloaiag the aeries of works mentioned in the preface. 

^^^L What follows here may serve to give a slight inlimatioB of the nntun of 

^^^P the task, which such a work will have to iichieve : it will at the sainv time 

^^^1 fnmtsb, not any thing like a eatis&ctorj aaawer to the i^ueationa mButioned 

^^^ in the text, but a slight and general iodicalion of the coorae to be Mken 

for giving them such an answer. 

By«ir«htrt What i^4a law? What the parts of a law! The subject of these qun- 

hJumT""'" tions, it is to be observed, ia tie logfeal, the idttd, tlie inlttleelaal whole, 

not the phgaical one : the laic, and not the ttatide. An enquiry, dirsctedtD 

^^— the latter sort of objeet. could neither admit of difficulty nur afford bistnic- 

^^^^ tion. In this sense whatever is given jbr law by the per.-.i>ii or penms 

^^^1 recognised na poases^ing the power of making laws, is lam. The Hels- 

^^^^ morphoses of Ovid, if thus given, would be law. So much as was embrawi 

^^^P by one and the same act of antheutioBtioa, ho much as received tbe touch 

^^^ of the sceptre at one stroke, ia one law : a whole law, and nothing more. 

A statute of George U. mnde to Bubstitnte an or instead of an and in 

a former statute ia a complete law ; a statute aontaining an entire body of 

laws, perfect in all its parts, would not be more so. By the word laa then, 

(H often aa it occurs in tbe succeeding pngfS is meant that ideal objeet, of 

which the part, the whole, or the multiple, of an assemblage of pa ' 

wholes, and multiplea miied together, is e:ikibited by a statute ; not 

statute which exhibits them. 

EiFTi iiv i> Every law, when complete. Is either'of a noereivt or an uncoerefce 

Sll^d, ml"" -^ coercive law ia a eoaimand. 

rtracoticm or An uijcoercive, or rather a dwcoercive, law is the reeocaticm, in whole or 

A decinmiDry Wlwt hafl bccn termed a dedaraiory law, ho f*r as it stands distinjpilsheJ 

'^?iS^K *"!" ^"ber a coercive or a disooeraive law. is not pro]ierlj speaking a !«"- 

• I"" It is not ihe enpreaaion of an aot of the will eieroiaed at Uie time ; il » 

a mere notifioation of the existence of a law. either of the ooemve or 'ii» 

dJEOoercive kind, as already aubHisting: of the eiiistenoe of some docunwo* 

eipreKsive of some act of the vdll, exerciaed, not at the time, but at sonw 

former ptrrioil. If it does anything more than give information of this bK, 

I viz. of the prior ^listenee of a law of either the ooercive or the diacoerd" 

I kind, it eeaaes pro taato to be what is meant by a deolnriLtoiy Uw, aiol 

I assuming either the coercive or the diticoeroive quality. 

W. Cnrv Il,nv:ive Evory coerdve law cieatea an offcnot, that is, converta an act of MM 

■L —A 
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sort, (tr other ioto «a offence. It 14 oillj bj bo doing that it can trnpoif iiir rrean!^ ^n 
oUigaiton, that it can praduee eoereioti. " "^°' 

A law oonfioing itself to the oraation of an offence, and a law com- vc. 

mandinif a puniahmeiit to be adminiatered in onBe of the coinniission ofaii JStnct. ,-i"ci^ 
»noh an offenoe, nre two distinct laws ; not paita (as thay seem to h»Te been ^^i^,^,^,""' 
general]; accounted hitherto) of one and the same Uw. The acta tliay arc duiincr ' 
conim«nd are altogether different; the persona (hey are addrenaad to ara'°"'' 
altogt<t)ier difiereat. Instance, Let na larm atsal; and, Let ike j-adgc caaxa 
vhofeer ieaiitieted of stealing to be hanged, 

Thay might be styled ; the former, a simp/j/ imperatire law ; the other a 
punitory .- but ths punitory, if it oonmianda Che pDoiahment to be inflicted, 
and does mot merely permit it, is aa truly impcratiee ai the other : only it ia 
punitory bi'udes, which the other is not. 

A law of the diaooercive kind, considered in itself, can have no punitory ^ ^. v... ^^ 
law belonging to it : to receive the nsslstance and support of a punitory i,. ^^v^' 
law, it must Bratreoeive that of a simply imperative of coenMVB law, and 't J^^P^"'"^-! 
is to this latter that the punitoi; law will atiach itaelf, and not to the dia- la^ m li buL 
coercive one. Eiample ; discoeroive Inw. The elierif has pome?- lo hang ail I^^^J^ , 
8i4eA ae llie judge, praefediag in dtte eo-arie of law, ihall order Mnt lo hang. ' coorci.o m 
Example of a coercive law. mnde Id support of the above diMDeroiva onSi 
Zet no man hinder ike sheriff from hanging etict <u Ike judgi, proceeding iit 
du* ooame of lav, thall order him to /iuiip', Biample of a punitory law, 
made in support of the abare coennve ona. Zft the judge eawe to be 
Imprisoned uhoioepir attempts to kinder tke sheriff from hanging one, whom 
tite judge, proereding in due eoarst i>f laa, has ordertd him to hang. 

But Uiough a simply imperative law, and the punitory law attached to ^^^ j^ij^i_ 
it, are bo far distinct laws, that the former coatnins nothing of the latter, la,. invni™ 
and the latter, in ita direct tenor, contains nothing of the former; jat ''^,^^'f^ 
by implication, and that a neeessary one, the punitory doas involve and MiffliP bl 
include the injport of the Dimply imperative law to which it ia appandad. 
To say to the judge, Cause la he hangfii ichvemr in due farm of laa is 
Bonwoini </ etiaiiiig, is, tiiough not a direct, yet as intelligible a way of 
intJmaUag to men in general tbat they miiat not ateal, aa to say to tham 
directly, Da not steal: and one aees.how mnchmorelikely tobeetficacioua. 

It should seam then, that, wherever a simply imperative law is to have ix. 

> punitiH^ one appended to it, the former might be spared altogether : in JJjJ'ilIj'Jllia" 
whioh case, saving the exception (which naturally should neemnot likely to misiiniiers- 
be a frequent iMe) of a law capable of answering its purpose without such miW ^*i^ 
an appendage, there should be no occnnon in the whole body of the law far ^|^ 
any other than punitory, or in other worda than penal, laws. And this, 
parh^ia, would be the oaaa, were it not for the necesaity of a la^(s 
qwuitity of matter of the e^poniiorg kind, of whioh we come now to speak. 

It will happen in the instance of many, probalily of most, possibly of all 
conunandH endued with the force of a public law. that, in the expi ' - 
(preu to BQch a command, it shall be neee^sury to havi 
too complex in their aigidSc^tion to eihibit the requii 
the Bsaistaiioe of a greater or lads quantity of mattei 
nature. Such terma, like the symbols uaed in algebraical notation, 
rather sahetituteB and indaiea to the terms capable of tbemseli 
hilnting the ideas iu question, than the real and iuin 
of thoae idena. 

Take for instance the law. Thou ihalt not stent, ^ 
. it ki rest there, could never sufBciently answer the purpiwe 
^^JQld of so vngusand unexplicit a meaning can no otherwise ~ 
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office, tlian by giving n genera! intimation of a vnriety of propnsltioiin, «iich 
requiring, to convey it to tlie ap|irehenaion, n more particular nnd ample 
SHemblnge of terms, Stenliog, for eiample (accordltig to a definition not 
accurate enougli fur use, but enffioiently eo for the preBent purpose), i> (Jf 
taking of a thing which is anolhRr'a, hyone who Ana no title to to dn, hdiI 11 
cDtisd'ouj! 0/ hit having non;. Bven after this expoaicion, Buj^Kwing it a 
correct one, can the law be regarded as completely eiprogBed ) Cerlunli 
not. For wlint n meant by □ man'i hating a imx to late a Iking t Tn lie 
complete, the law maet liave e^iliibited, auiongst a iDultitude of other 
tilings, two catalogues : the one of events to which it has given the qnulitj 
of conferring title in eucb a, case ; the other of the eventB to which jthu 
given the quality of talang it away. What followH ! That for a man to 
hnve stolen, fur a man to hace had no title to what lie look, eitlier no one el 
tbe articIeB conlained in the Sml of those lietB must hnve happened in hi" 
favour, or if there has, some one of the number of those conlwned in the 
■eoond muat have iiapppned to his prejudice. 
XI. Such then is tiie nature of a general law, that while tlie imperati'B part 

Jt'hs^mSuK- °^ ''■ ^^^ pimetum lolieae aa it may be termed, of this artiiiciril body, ituJl 
tiH bulk hnDi not tulie up atjove two or three words, its expository appendage, witliout 
K^uiive' which that imperative part couid not riglitly purfbnn its office, may occupy 
ctmmiBdi. t, conuidirable volume. 

But this moy equally be the case with a private order given in a ftmily. 

»Take for instance one from a boolixeller to Ms foreman. Jletnore, from liii 
ehop to my new one, my wio/e dock, according la thit prinitd aatalogvt. — 
Remore, from 1hi» fliop to ray new one. m^ whole elock, is the impenlJvt 
matter of this order; the catalogue referred to contains the eipoutorj 
appendage, 
xii. The aflme mass of expository matter may serve in oommoH for, naj 

^^™J^J|°" appertain in common to, mnoy commands, many maofiea of imperalirt 
•nMSmn matter. Thus, amongst other things, t)ie catalngus of eollativt and obbllrr 
'•^'fa^i events, with reflpecl to (i/?es above upolien of (see No, IX, of this nolel, will 
l"n- belong in common to all or most of the lawa constitutive of Ihe various 

offences against property- Thus, in nmthematieal diagruus. one and the 
s:ime base shall serve for a whole cluster of triangles. 
XTix, Huch expository matter, being of a complexion so different &om the im- 

tilluaciw™''"' P^™'"'^ it would be no wonder if the connection of the former with llie 
KHSiii] to latter should escape the observation : which, indeed, is perhaps prettT 
b^coocSirf to Eeuerfllly the cnse. And so long as any maaa of legisl.itive matter prasenls 
uidby eiprd- itself, which 19 not itaelf imperative or the contrary, or of whioh the connet- 
wty hhhh. y^j^ ^jjjj mutter of one of those two descriptions is not apprehended, » 
long and ao far the truth of the propoaition, That erery lauy h a HWHMwi 
or its oppotile, nay remain untuspncted, or nppear queatiooable ; ao \oBf 
alao may the incompleteness of the greater part of those masses of Irgiiii' 
tive matter, which wear the complexion of complete lavni upon the face of 
them, also the method to be taken for rendering thsin really compteu, 
t^nain undiscovered. 

A drcumstnncei that will naturally contribute to increoflo the difficoll; 

'^,. of the discovery, is the great variety of ways in which tbe imperation of • 

Snif^ "r' "Sf' '*" ""''^ ^ conveyed — the great variety of forma which the imperatiie pW* 
>M< ^nin'in of a law may indiscriminately aaaume : some more directly, anme leas directly 
dJi^nJr'"" etpreeidve of the imnerative quaUty. Thou shalt not steal. Let no mia 
mji^wor itml. Whmo efeafein ehuU ht puntthed to and *o. If ant/ man »f(al, 1" 
bet\t cou pd, g/^i[ dj puniihtd to and so, Stealinf; it where a tnan dote so aad m ; '*' 
fnai^meid for tkaliag U to aitd to. To judge* to and m named, and *> 
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and BO coniititDted, belong the cnyrtiaince of aach and nach qfenceti viz. 
aUaling— and bo on. Theae are but part of n multitude of fbmis of wonls, 
in. any of wbluli the command b}' which ateulinglB prohiljited might equally 
be cuucheJ : Hud it is manifoat to what a degree, in some of them, the 
impemtive quality is clouded and canceal(;d &oia ordinary apprehensioa. 

After thiu explanation, a general proposition or two, thut may he I'^id 
down, may bdp to afford aome little issigbt into the structure and contents mi' 
of a complete body of hws, — So many diSerent aorta of affenets crsnted, bo '^^ 
many different lawn of the eoereire kind : ho mnny txeeiitismi taken out of ml 
the deaoriptions of those offences, ao many lawn of the ditBOercite kind. 

To claaa (iffencca, as bath been attempted to be done in the preceding 
chapter, ie therefore to claaa lawe: to eibibit a complete catalogue uf all 
the offences ureiited by Inw, including; the whole maan of oxpoaitury matter 
necBBi-aiy for fining and exhibiting the import of the terms contained in the 
■sTera] lawx, by which thuae offences are reapeotively created, would be to 
exhibit a complete collection of the lawa in force : in a word a complete 
body of law; a paimomioa, if bo it might be termed. 

fVom tlie olwcurity in wbiuli the limita of a law, and the distinction 
betwixt a law of the civil or aimply imperative kind ;ind a punitory law, ^"^^ 
are naturally involved, renulta the obscurity of the limita betwixt a dril and '^"™Af'' 
B penal codt, betwiit a civil branch of the law and the penal. cUa' 

The question. What parti of tht total maaa of legkUttite matter belong la 
Ihe civil braach, atui «hiU to the peaal ) fluppoaeu that divers political etates, 
or at least that some one such state, are to be found, hayin^j as well a civil 
oode as a ]>enal code, each of them complete in its kind, and marked out 
bj certain limits. Bat no one such state has erer yet eiisted. 

To put a question to which a true answer cnn be given, we must sub- 
■titnle.to the foregoing question some such a one aa that which followa : 

Suppose two masaea of le^alative matter to ba ilrann up at this time ef 
day, the one under the name of a civil code, the other of a penal code, each 
meant to be complete in its kind — in what general way. in it natural to 
suppose, that the different sorts of matter, as above distii^uished, would be 
distributed between them 1 

To this question the following answer seems likely ti) come aa near as 
any other to the truth. 

The eiDil code would not oom^iat of a collection of civil laws, each com- 
plete in itself, as well as clear of all peiuii ones : 

Neither wonld the penal code (since vie have seen that it cnald not) 
cousiat of a colleciion of punilive laws, each not only complete in itself, but 
Elear of all civil ones. But 

The civil code wonld consist chieHy of mere masses of expository matter. Kvn. 
TTle imperative matter, to which those inaaaes of expository matter re- J^JS'^J^'*' 
Bpectively appertained, would bn found — not in that aanie oode — not in the 
civil code — nor in a pure state, &ee irom all admixture of punitory lavra : 
but in the penal code — in a state of cumhiuation — ^invoIved, in manner as 
^Kive eiplniDed, in so nuiny correspondent punitory laws. 

The penal oude then would consist principally of punildve laws, involving "^"Ji 
the imperative matter of the whole number of civil laws: along with which p°^u^' 
would probably also be fouod various masses of expository matter, apper- 
taining not to the civil, but to the punitory laws. The body of penal law, 
enacted by the EinpreBs- Queen Maria Theresa, agrees pretty well with this 
account. 

The mass of legislative matter published in French as well as Gorman, [„^!^j„ 

' : the auspice* of Frederic II, of PruBsia, bj tha iiMoa ol CoiB ?it;4=«.^ 
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Frcfleric, tut nevor eBlnblialied with force of Inw', appenrs, for BjunDjit, lo 
, be tilmont wliolly GOiiiiimwd of mafitea of eipoeltoij maCtor, the rel&tiii* uf 
y wLicli to any impenitiTa matter apjieam tu Lftve beon but vary imperfecllj 
apprehenileil. 

In tliBt enorniQUS mua of onnfu^ion and inconiiBtenojr. the uicial 
HoiURn, or, H it ia tTined by way of eminence, the doU law, tbe impemtive 
matter, uitrj tvan all traces of tbe impiirative oliaracter, aeem at last to h>T« 
been niiotliered in tiie eipogitory. £tli} had been the language of primiiviil 
giiiipliuit]i : edo had been the languagu nl the twelve tables. B^ the time 
of Juitiuiiiii ^flo thick woi the dnrknea^ raised hj olouda of commenUiltyvl 
the penal Ian liad been crammed into an odd conier of tha civil — -the whole 
catnlogne of offence*, and even of crimefl, lay buried under a henp of 
lAligationi — will was hid in opiniim — and tbe original eirto hiid transfociueit 
itHeirinto Didrliir, in the luoutliH even of tha tnont despotic BovareigDH. 

Amoiiit the barimroUB naUons that grew up out of the ruins of tb« 

Roman Empire, Law, emerging IVom under the m'>untain of exposiloi^ 

'- rubbish, reasanmed for a widle the langnaga of command ^ and then the lud 

amplicity at lea*t, if nothing el»e, to recommend her, 

Bebides the civil and the penal, every ouinplelf budy^ of law n 

. a third branch, the eavitiCiitional. 

'" The constitutioDal branch ia chiefly employed in conferring, i 
claiBBB of persona, ^latcsri'. to he eierciaed for the goixi of tbe w 
or of cunriderable parta of it, and prescriblag dv.lie» to the pHnons in 
with those powers. 

The powers are principally constituted, in the first inatanc*. by i_ 
cot-icive or permiaBlve hwn, operating as exoe;itiona to certain laws (f I) 
coercive or imperative kind. Instance : A iaic-gaUierer, at »ath, tnof. • 
earh and mcli an oceagitm, tale iHoA and iwh thiitgs, wilAoiU mg tOat 

The dnties are created by imperative laws, addreeaad to tbe penonaMi 
whom the powars are conferred. Instance ; Ob anch and aaeh on aaamK 
tach and inek a lax-naih^rer tltall take tuck aad ruck lhi«gt. Suth aad nie'i 
ajudne shall, in inch atidiuch a naee, cause peraoni to aitd »o o feeding to bi 
hanged. 

The parts which perform the function of indicating who the iudiridiiali 
are, wlio, in every case, shall be couudered as belonging to thoie oliuee, 
have neither a permi^ive nunpleiion, nor an imperative. 

They aie so many masssa of expository mattw, appatatning in ommncFii 
to all laws, into the texture of which, the n»mee of those cUasee of peiww 
have occasion to be inserted. Instance; imperative matter: — I^et ih^judg' 
cause ichoever, m doe eoarse of luvi, U conrvilsil ef ileuHip, lo be hangti. 
Nature of the expordtury matter : — Who is the person meant by the woni 
judge f He who has been invesltd with that offioe in auch a mannw : std 
in respect <A whom no event hiw happened, of tlie number of thuse, to whicb 
the effect is given, of reducing hun to the condition of one diveMed of thai 
office. 

xxiii. Thus it is, that one and the aame law, one and tlie same command, viU 

maiuT ifr rac have its matter divided, not only between two grent codes, or main hnuiclw 
lEridH?** n "'^"'^ whole body of tiie lawn, the dvil and the peuai ; but amongst tliPK 
bIi ibree tudFK. such branches, the civil, the penal, and the constitutionnl. 
H DMit ""' ^^ countries, where a great part of the law exiata in no other shape, tha 

mliin; 'apaa that of which in England is called roninion law but might be more eipn*' 

> HksbHiniuilaUQnBiAAB'enuKienne.Tom. T, 
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OTely tarmad judiciary, there must bo a great multituda of laws, the ira- ^|^'^ "^ 
port of whzcit cannot be BuffiuJenbly made out for practice, without reremiig^'^7n'^ 
to this cummoQ law. fur more or lesa of the espoaitorj matttr btlooging to fl,l"J''^t 
them. Thim in England the esipoeitiou uf tbe word tiiU, that tuuie of the »' 
wliole fabric of the laws of property, ie nowhere else tu be found. *i"l, se " 
uncertainty is of the Tery easence of every particle of law so denominated 
(foe the inatant it is clothed in a cerbiin authoritative form of wards it 
dhuigee its nature, and pasaea over to tJie other denomination) hence it ia 
Uiat a great part uf the laws in being in euch couutries remain uncertain 
and incomplete. What are those cuuntriee! Tu thii hour, every One OD 
the Burfaoe of the gli^. 

Had tha science of architecture no fixed nomenclature belonging to it — 
were tberenotiettlednameafDr diHttagiLiBhing the di£erent sorls of buildings, pi^ 
nor the diflerent paid of the same buildiug from each other — what wuulil ^J^j'jJSJi'' 
it be! It would be a^t the BOitniee of legiaUtiun, considered with reepBct <;iir»!\i< rrd in 
to ita /or™, renwina at present. JJST' '" 

Were there bo arcbitects who could distinguish a dw^ling-honae from a 
barn, or a aide-wall from a ceiling, what would arohilocts be ! They would 
be what all legislators are at present. 

fVom thia vtry slight and imperfect sketch, may be collected not an ^^ ^'^' 
answer to the questions in the text but an intimatiun, and ihat but an tm- iiranimgaM 
perlbot one. of the couraa to be taken for giving audi an answer ; and. at "iSlfdiSiJi' 
any rate, some idea of the difficulty, aa well aa of the necessity, of the a' "eii i» 

If it were thought necessary to recur to experience for proofs of thia «^'^"<='^^-— ^ 
dMBeulty, and tliis neceasily. they need not be long wanting. limit iSe 

Take, for iiiatanae, eo many well-meant endeavonrson the part of popular ['°'"" "' 
bodiea, and ao maay well-meant recoroiuendatnoDs in ingenious books, to 'n 
reetrain snpreme representative aaaemblies from making laws in such and "^ 
mch CBaea, or to such and aiieh an effect. Suchiawa, to answer the intended 
pnrpose, require a perfect mastery in the science of law conndered in respect 
of ltd form — in the sort ofan^itomy spokan of in the preface to this work: 
but • perfect, or even a mjiderate indii{Ut into that sdenoe, would prevent 
their being couched in those loose and inadequate terms, in which they may 
be obaerved so frequently to be conceived : as a perfect acqaaintancs with 
the dictates of utility on that head would, in many, if not in niOHt, of those 
initancea, discounee] the attempt. Keep to the letter, and in attempting 
to prevent the making of biul laws, you will find them prohibitiag the making 
of the most neoeasaiy laws, perhaps even of nil laws ; quit the letter, and 
they eipress no more than if each man were to aay, Toar lawi ihall bectme 
ipia facto void, at oftent ae tkey coiitntH ani/ thin;/ teliich i> tiol to my min-l. 

Of such unhappy attempts, examples may be met with in the legialation 
of many nations : but in none more frsqnently than in that newly-created 
nation, one of the most enlightened, if not the moat enlightened, at thia day 
on tlie globe. 

Take for instance the Declarntioa of JUghte, enacted by the State of 
North OaroUna, in conrentioa, in or about the month of September, 1788, a' 
and >ud to be copied, with a small exception, from one in like mauner^l 
enacted by the State of Virginia '. 

The fallowing, to go no further, ia the firat and (iindatnental article : 

'That there are certain natnml rights, af which men, when they form a 
■ooial compact, cannot deprive or diveat theii- posterity, among which are 
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the eDJoyment of life nnd liberty, vitb tbe meiuia of acquiring, puaeesiiig. 
md protecting prupertj'. and pUTBtiing and ubtainiiig happin^n and safetv.' 

Not to dwell on the oversight of confining to posterity the hentfit of lie 
rights thne decUrei!, what followB ! Tbat — aa agoinut those whom the pro- 
tecUoD. thus meant to be afforded, includes — eiery law, oc otheF order, 
dietti^Tig a man of lAe CBJoymeni of life or liberly, a void. 

Therefore this is the case, smoegst ethers, with ever; ooercive law. 

ThBrefi)re, as against the pereons thus protected, every order, for eiwnple, 
to pay money on the Bcore of taxation, or of debt from iiuliTidual to indi- 
vidual, or oUierwise, is viud : for the effect of it, if compiied with, is ' lo 
dtprite and dii-ett him,' pro tanto, ot the enjoyment of liberty, viz. the liberty 
of paying or not paying aa he thinke proper: not to mention the spedea 
opposed to iniprisonment. in the event of such a mode of coercion's bflii^ 
roBorted to; likewiBe of property, which is itaelf a 'menn» 0/ ncgniW — " 
ponKeHng, and proUcfing propeHy, and of parmiiig and obtainitm hapf^ 
and eafelg. 

Therefore olao, as a^iost such pereons, every order to attack an 
enemy, in time of war. ia alao void ; for, Iho neeeasary effect ot si 
order is ' to d^rice eome of them of lit enjoymmt of life.' 

The above-mentiooedcoosequences majsuiEce fur e^camplos, amcngsttf 
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Absolute duty, see Duty. 
Abuse of Trust, see Trust. 
Aooessory offences, see Offences. 
Acquisition, pleasure of, p. 34. 
Act, advised and unadvised, 89. 

— and action distinguished, 82. 

— continued and transient, 74. 

and repeated, distinguished, 74. 

— of discourse, what, 73. 

— divisible and indivisible, 75. 

— external and internal, 73. 

— of the mind, what, 97. 

— mischievous, of the consequences of a, 152-169. 
'— negative and positive, 72. 

illustrated in the case of offences against trust, 236 n. 

— absolutely and relatively negative, 72. 

— negative, may be expressed positively, 72. 

— overt or exterior, 73 ». 

— repeated, and a habit or practice of action, distinguished, 75- 

— simple and complex, 75. 

— a single, what constitutes — ambiguity regarding, 76. 

— an, general tendency of, how determined, 70, 7I. 

— transitive and intransitive, 73 and 73 n. 

a distinction recognised by grammarians, 73 ^* 

— voluntary, its meaning, 82 n. 
Action, Human, in general, 70-81. 

— control of, the principal end of punishment, 170 n. 

— when examined with a view to punishment ; points to be considered, 71* 
Acts, distinguished, 72-76. 

— which rest purely in the understanding, 98. 
Addison, his description of religion, 121 71. 

Administration, a branch of the art of Government contrasted with that 

of Legislation, 311. 
Adult, 311. 

Adultery, the offence of, 281. 
Affection, enlarged, what, 51. 
AfSboity, relationship by, 257. 
Age, as a secondary circumstance influencing sensibility, 59. 

— its periods distinguished, 59. 

Agency, rational and irrational, distinguished, ^i, 

Aggraration, state of the consciousness, as furnishing a ground of^ <^6. 

— grounds of, constituted by offences against \r\x&\. ^I'cA'b^ \«iN.«^KM^>^* 
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DotivB of an net does not : 
■e of the motive, how it affects, jfi;. 

— diBpogition of the actor, how iC affecta, 16S. 

their bnincheB, 1117. 

to whnt oaunea due, 157. 

— Bometimea, danger always contingent, Ijg. 
Alien, the conditiim of an, how constituted, 294. 

AmboMiidor, the trust of au, or preabeotic truet, offenoeB affecting, ifii) 1 

Ambttlon, under what clasa of motives It falls, 109. 

— its relation to love of power and to love of reputation, ill. 
Amity, or self-recommendation, the pleBsures of, their nature, 35. 

— OF Belf-recommendntioQ, the pleasures of, motives corresponding to, lot 

— the desire of, pUoed in the class of good motives, 119. 

how far coinddent with that of bonevolence, 113. 

witli that of the love of reputation, 123. 
conformable to □tility, 113. 

clasaed as a fiemi-social as well as a self^rBgarding motive, lai- 
as a standing tutelary motive, oonBiderud, 144. 

— the motive oi, commonly associated with tl^at of benevolence or eyi 

pathy, 108, 

its varying effects illustrated, 108. 

how far coincident with that of benevolence, 123. 

— the pleasures and pains of, and those of benevolence, distinguished, 41 : 
Angilo-Sazan Wer-gelil, see 'Wer-gelil. 

Animals, cruelty to, gee Cruelty. 
Aniroo mnlo, me.'vning of the expression, g^ n. 
Antipattetic bins and sensibility, expluued, 51, 
Antipathy, occaidonally causes actions with good effects, aj. 

— never a right ground of action, 33. 

— resentment merely a modification of, 23. 

— as an inducement to punish tbe self-r^arding offences, 306. 

— conneiion in the way of, as influencing sensibility, 55, 

— the principle of, needs regulation by ^t of utility, 33. 

errs oti the side of severity, 10. 

— and sympathy, the principle of, its influence in exciting diaapproTRl 

the various classes of offences, 303-305 and n,, 306, 

— tee aho Sympathy. 

Apprehension, or eipectation, the pains of, 41. 

— or espectation, the pains of, and those of sufferance, distinguishs 

Apprentice, see Maater. 
AsoetloiBm, origin of the word, 8 n. 

— the principle of, what, 9. 

a partisan of, who, 9. 

why favoured by certain moralists, 9. 

followed under the nnme of religion, iij. 

often the ground of approbation or disapprobatioa of action, lo, 

ita widc'Epresid iuflueoce upon doctrine, 10. 
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AMetlolain, t1io prindple of — 

its email influence upon legislation, 1 1, 1 2, 

religious pemecution ia part due to, ii. 

nut conaijttently followed in matters of government, ii, 12. 

conaiBtent pursuit of it impossible, 13. 

an example of a principle adverse to utility, E. 

limited in practice to private conduct, 1 1. 

prevents the universality of censure of the private offences, 303. 
Acoetios, religious and philosophical, compared, 10, 
AeaiBnablo individual, an, wliat meant by, 203 n. 
ABBOciation, the principle of, 114 n. 



mple of the ^s^ra 
99. 

— indicates the motive of pecuniaiy interest when usee 

104, 

— nniler what cinsa of motives it falls, 104. 

— why properly termed a bad motive, 1 1 8, ilg. 

— lust, vengeance, the restcaining motives to, iGS, 169. 
AwkwaidnesB, the pains of, analysed, 39. 



Bad, proper application of the term, 8y, 

— intention, see Intention. 

— motive, tee Motive. 

— tendency of an act, how ascertained, 31, 31. 
BanJahment, as a form of personal injuiy, 144, 145. 

— examples of ofTencea by, 346 n. 

— SB a puniahment, coaaiiiered, igi, 197. 

when unequnble, 19T. 

— as a ciu^nical punistunent, 200. 
BBCcaria, his worlta noticed, 179, 329 n. 
Behaviour, good, remiioion of punishment for, 200. 
BeneflcsDce, a branch of duty to others, 312. 

— how faJ a tit subject for JegisIatJon, 31J, 323, 

— motives which prompt to, 313, 313. 

Beneficiary, benedolendary, the terms suggested to indicate 

take the benefit of a trust, as6 n. 
Benevolence, plaisures of, in what they consist. ^6. 

— under what clrcumstancea the motive of may be repugiu 

— imputed to the Deity, in whnt sense, 125. 

— enlarged, alone neceaaarily conformable to utility, 1 11, 

and private, examples of their operation, 1 39. 

the distinction between, illustrated, 135, 143. 

— public and private, contrasted, 131. 

~~ a tutelary motive, mode of its operadon its. 143. 

Bias, moral, religions, sympathetic, antipathetic, gee Moral, 

Blasphemous, printing or speaking, imdttr what cla£s of " 

346 n. 
Bluphemy, 389 n. 
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BodQjr qpnditiixu, inflaeodng aeoiibilitj, 44. 45-47. 55. 57. 58. 
Body, iwlicnl frame or temperameiit oF, M sffec^g Kiuabdlity, 55, 56. 

— kail mind, indmacj' of the relition between, 56, 57. 

oifeacea ftff«iiag the, distingaished. 143. 
Boi>apHrI«, his Penal Code noticed, tSo n. 
Brandiiie, u .t punishmeiit. 200. 
Bribery, nature <jf the offenoe, 240. 

— active, or biibe-gicing. 140 »nd n. 

— passive, f>r bribe-Laking, 340. 3S9, 190, 

— fts an oBence Co which certain caoditiinu are exposed, a6a, 171, 174, 1] 

178, aSi. i8y n., 290 B. 

— let also Preseata. 

Bubblen, or fraudulent coiapaDles. the offence of letting np, 153 n. 
~ ' alive, aa a puniahment, 181 b. 



a 

CalomitT', a. what, 16, iii. 

— offences throiigh. il t. 145 n.. 146 R. 

breaches of sanjtuy regulalioDS, an example of. 1 1 1. 

— piecsntioQ gainst, justifies the causing of mischief and makes pnni 

ment gruuaiHeM, fjl. 
Capital poniahment, 196, 197, 300. 
C»prioe. the principle of, 13 n. 

— bow &r coincident nith that of sympathy and antipathy. 13 n., Ij Ik 
— - illnatniliona of its inflnenca, 1 3 «. 

Catalogue of motives cotTe«)ioDiUog to that of pleasures and pains, loj. 

- — sen u/«u UotlTeB. 

Catalogns peraonarum privilBcriatanim, ita purpose, 68 n. 

Catherine H of Bu^a, attitude of her miniatera towarils trivial theolo^ 

Celibacy, as an ofieoce, how classed, 3SS n. 
Certainty, as a quality of punishment, see Puniahment. 

— and uncertainty of pleasure and pain, an important ingredient in 

CIiaracteristicalnesB. aa a quality of puniahment, 191, 198 and n., 1 

Charity, to what class of motives it belongij, IT3, 

Child, the term, as indicating a legal reliitiou, considered, 176 n. 

— stealing, as an offenoe. 176. 
ChildlesBnesa, as modifying snsceptihility to the influence of law, 54 n. 
Christianity, its establishment due to the ascendanoy of the Kow 

commonwealth, 79 n. ■" 

Chronioal punishments, examples of, 300. 
Ciroumatanoes, etymology of the term. 77 n. 

— what, J6, 77 n. 

— attending an act, defined, 77 n. 

reasons for their investigation, 76, 80. 

states of which tbe perceptive faculty is gusceptible in regard 10,71 

— their relation to cansequences, modes of, 77. 

illustmted, 78, 79 and nn. 

limited anient to which perceptihle, Jg, 80. 

— attending an event, the author's method of Mudysis applicable to phjrf 

— aggravative, 80, joB, 



Clroumatanoes, comppn 

— crimin.itiie, 80, 96, 3c 

— avidentisry, 80. 

— eioulpntive, 80. 



— pBcuniary, see Pecuniary. 

— praveotive, 90, 91. 

— iDfiiienciag aen^lbility, itf Senaibilltjr. 
KAviX Code, tee Coda, IiUw. 

OlTll ntid penni 1:iw. ise Iiaw. 

Civil aod criminal, ife Frooedure. 

Civil conditions, get ConditioDB. 

Olaas, offence agnlnat a, 206. 

Ollmate, its effect apon sensibiiitj, 45, 6t. 

Coda, a civil, its contents, 33;;. 

— a oivil, tlio difftirence between & penal and, examin^dt 539^ 333< 

— lee also Jjovr. 

— Frederie, tile, referred to, 333, 334. 

— a peiisl, its contantB, 333. 

limits between it tind a civil, examined, 339, 333. 
Oosioioii or reBtraint, one of the erils of puniBliment, 175. 
— ' or n^traint, a form of offence againat the persoD, 243. 
Ooeroiva Law, 330. 
Coining, an nn offence, 181 n. 
Collateral, rcLitioneliip, 257. 
Command, 'every law n command or its oppoeite,' 33J. 

— a coercive law a, 330. 

OommenBurability, as a quality of puoialinient, 191, ao3. 

Common Bense, theory of a. as a moral standard, an example of the appli- 

CRtion of the (irinciple ofeympathy and antipathy, 17 n. 
Compassion, to what cLias of motivea it belongB, 134. 
Compensation or satUfaction for an offence, as rendering puniBbment 

groundJesa. or as a reason for its abatement, 171. 

— an insufficient penalty for theft and robbery, wliy, 183 and n. 

— as a Bubordinnti) end of punishment, 171 n. 

—. tendency to, as a quality of punistnicnt, 195, 197. 

— lucrative, I9J. 

eubserviency to, a quality of pecuniary punishment, 197. 

— vimiictive, 197. 

— BDBoeptibility to admit of, as distinguiabing the various clasEea of offences, 

303-306. 
Oomplaz or compound, and simple offencea, ill, 143. 



— pleasureB and paina, 41 n. 

example of an aualysia of, 42 n. 

— condi^on, »ee Condition. 
Oompnlgion, sa a ground of impunity, 1 75. 

— or constraint, as a form of offence against the person, analysed, 343. 

Bimple injurious, an example ol' the offence of, 296. 
souietimea inolmiea wrongful menacement, 145 n. 
Condition, a, elements in tbe conception of, 2to, 211 n,, 329, 131, 233, 
2ES. »5fi»-. 390, 393, 293, 194. 

— a, may be either beneBcial or burthensome, or both, to tbe p»Tty in 
^^ -with it, 129, 294, 295. 
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Condition, a, implies a distinguisbing appellation on the part of the peTSon 
invested with it, 231. 

— the rights and duties belonging to, considerable in duration, 233. 

— character of the services connected with, a distinguishing feature of, 

233- 

— description of the services constituting a, 231. 

— the rights to services connected with, and those under contract or apper- 

taining to property, distinguished, 233. 

— examples of a, 232, 294, 295. 

— how constituted by the law, 292, 293. 

— not an exclusive right, 293. 

— and relations not amounting to a, distinguished, 232, 233, 393. 

— regarded as an object of property, 210, 227, 230, 231. 

— contrasted with a right of property, 229, 293. 

— difficulty of distinguishing property and, 291. 

— an ofifence against, what, 210. 

— ofifences against, 255-296. 

how to be classed, 227 et seq^. 

rules for distinguishing them from those against property, 232, 233. 

and against property, sometimes substantially the same, 229, 233, 

234- 

— why improper to class under those against property, 2 29. 

— filial, offences against, 276. 

— trust as a species of, 226. 

— and trust, their relations, 227, 228, 290. 

— public, a less expressive term than public trust, 228. 

— complex, that of parent a, 275. 
Conditions, proper order of their treatment, 258. 

— classed as domestic and civil, 255. 

— domestic or family, how constituted, 255. 

the physical power of the domestic superior their groundwork, 

259 n. 
the legal relations they involve itfid their rationale, 258, 259, 260, 

261. 
offences touching, 261-266, 270-286. 

— civil, examined, 287. 

their infinite variety, 287. 

some features which distinguish them from the domestic, 294, 295. 

involve no correlative relations with distinguishiiig appellatioiu, 

294. 295. 
how constituted, 292, 293, 294. 

their relation to trusts, to domestic conditions, and to rights of 

ownership, 290, 291. 

non-fiduciary, 292. 

professional, 292, 293. 

rank, as one of the, 292. 

examples of, 294, 295. 

offences touching, 295, 296. 

Confinement, as a form of ofifence against the person, 244. 

— example of offences by, 246 n. 
Connubial and post-connubial relations, 256. 

— see also Relations. 

Connexion, in the way of sympathy and antipathy, see Sympathy and 
Antipathy. 



ConsoioasneBS. bb to circQnistancea accompanying ai 



^^^thi 



the 
Bg. 
TOnouB stiiteB oi, iUuetrated, pD-92. 

state of tbe. impurtance of the Investigation regnrding'. 9S , 96. 
its relHtion to intuntiiimdilyig:, 
to the secondary evil of an act, 164. 
oharaclet of the conaequBncee of an act in great measnre dejienden 
95- 



— presence or abHence of. ita relation to (ho offencea of theft, rape, 

seduction, etc., 151,353. 1P3. 
ConHeqaeocBs. their place in relation to the tendency of acta, 70. 

— ntateriftl, whait, 70. 

alone worth regarding, Jo. 

— primary and secondary, 151, 153. 

may lie miachievous and secondary beneficial, [57. 

— natural and artificial, 168, 169. 

— and intention uaually correepond, 133. 
OonBtitntioQal law, a branch of a complete body of laws, 334. 

— its province, 334. 

— its relation to penal and to civil law, 334. 

— its matter how to be distributed, 309 a. 

Contract, breaoh n£ under what clasB of offeneea it falls, 249 n. 

— a, nature of the c»nceptiaD indicated, 379. 

— the utilitarian basis of the matrimonial condition, 170. 

— the matrimonial, modiRcatinDS of which it is susceptible, 2S0, 
Ccmtraotual relations, and those dependent npon condition, their dif- 

ferencea examined, 233. 
CopyriBhC, the enjuyer of a, not invested with a condition, but with a 
species of property, 293. 

— why regarded as property, 294 m. 
Corporal injurieB. simple and irreparable, 144. 

— inault, a comples oSt^nce, affecting both person and reputation, 247. 
Corporate body, oSeucea against the property of a, 252 n. 
Corporation spirit, attachment, zeal or ' eipHt de eorpt,' 1 13. 
Conntry acene, a, the plciiBures of, anatyeed, 42 n. 

Cowaxdice, to what class of motives it belongs, ii6. 

Crime, to be reprobated, on purely Qtilitarian grounds, 9, 13 n. 

Criminal law, 309, 330. 

Criminative oircumatancea. see Ciroumstanoas. 
Oromwall, Oliver, his supposed indifference to auflering, 57. 

— easily moved to tears, 57. 

Omelty, elaas of motives to which it bslongs, 114. 

' — to animals, rationale nf legislation regarding, 31 1 n. 

Oulpo, meaning of the term, 94, 95, 95 n. 

— sinedulo, 94. 

— lata, levis, leviasima, the expressions criticised, 9^. 
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Curiosity, Ki 



D'ABoeaseau, the ChanceDor, his auggestion of the plicase ■ droU enlrt IM 

gem<: 316 ». 
Danger, a branch of the secotuJOiry mischief of an act, 15J. 
~- of a niisohievoiis act, whence it ariaes, 155. 

— and aJonn diBtinguiahed, 157. 

— of an act, due to the real mentnl attitude of the actor, 164. 

— phyaictil, a.a impairing; the inBueace of the penal eauction, 174, 175, 
Daath. the peuaJtj of, set Capital Punishment. 

Deolaration. the, of Indepeuiience of the United Statea of Americn, 336 H 

— the, of Ri^jhta, of Masaacbosetts, 336. 

of Virginia. 335. 336. 
of North Carolina, 335. 
the phraaeolugyof theaBinstrumentaoritioiaed, 335, 336. 
I}efamation, the offence of, its nature analysed, 146. 

— political, how classed, iSg n. 

reluctance under popular goiemmenta in aubmit it to pi 



Cefraudment, the offence of, 251, 30S. 

Deity, the, (jUHlitiee attributed to, iig. 

Delegatus non potegt dekgnre, the maxim ridiculed, 13 n. 

Deliberation, as an indication of the disposition of an offenJc 

Deliota, publics et privata, of Koman law, 300 », 

Delinquenoy. offencefl of mere, 211. 

— ami eee Offences, 8eml-pubtic. 

Denmark, a sect of religious enthusiaata there, noticed, 140. 
DepFBTity of dispoeltion, eee Disposition. 
DeriTalive evil of an act, what, 153. 

— pains of sympathv, among the pains of punishment, 1715. 
Dereoho. a Spaniah term for law in abstract, 334 n. 
Desoent, relationship by, 3^J, 
Desertion, military, the offence of. 2B7 ». 
Desire, pain of, a apeciea of pain of privation. 38. 

— phjaicnl, the general term for i 
~ aexual, the neutral term for a c 
Detainer, of immovables, a term of English law, 155 and n. 

— tee also Detinue. 
Detection, what meant by, 14G. 

— fear of, as an element in the tutelaiy motive of aelf-preaervatioi 

tlie force of certain atanding tutelary motives depends upon, H 
'47- 

— uncertainty of, as diminishing the efficacy of the penal sanction, 317- 
DetorminatiTe, as a term for 'Motive.' pS n. 

Detinue, and detainer, as offencea of Engliib law, afio n., 155 and M. 
Detiectare militiam, meamng nf the expression. 137, 338 n. 
Detraatation, as a term for a certain mode of offence, 337, t 

i6j. J7J, 174. 
' Df otatei ' or ' laws ' of particular mot 
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Diet, scanty, tvliy an efficaciaue pimishment for ofTencca tluougfa the mo- 
tive of ill-wiU, 196. 
Disablement, sa a result of punishment, 170, 171 «., iijs, Ji)6, 197, 101, 
Disappnintment. pnin of, n apociea of p^ of privation, jS. 
Digooaroive law, 330. 
DisDOUTBe, acts of, see Act. 
"Diagrajie, fear of, aa a, motive, tog, 
Dishoaoor, fe&r of, loi). 

— paina of, eee Ill-naraa. 

CiHpleasare, the motive of, placed in the olaSH of bad motiTBa, 119. 
under what circumatances Bocial in its effects, 117. 

— a motive lesa constant in its operation tlian the motives of the lelf* 

regarding claee, 167. 
Disposition, the, the general subject of, treated, 131-iji. 

an element in determining the geneml tendency of an act, 71. 

ita inSuetice in the production of the aeconilary mischief of an 

its effect upon alarm, i58. 

* the sum of the intentions,' 141. 

penal law bow far concerned vith, I31. 

kgood, bad, depraved, virtnona, vicious, booefioent, meritorious, perni- 
cious, misehievoHS, sound, firm, applioatifin of the terma to. 131,133. 
indications conoeming, afforded by the strength of temptation, 148. 
depravity of, indicated by an offence, mles for estimating, with 
illuBtrationa, 149, 150. 
indications of, afforded by the deliberation aocoiQpanyiiig the 
olSmc,, ISO. 
its character a matter of inference, 131. 
the grounds of inference regarding it examined and illustrated, 
'33— '41- 
its investigation, why important, 151. 

— a good, coupled with a miachievoua babit, impossible, 133 n. 
DMaion of offences, tee OffSnoes. 

Dolus, the term in Roman law. 94, 95, and 95 n. 
Droit, a French term for law in abalratt, .124 n. 

— autre Ics gens,' insta.id of' droit des gena,' suggested by the Cbanoelloc 

D'Agueaaeau, 326 n. 
Drugs, sale of unwholesome, under what claas of offences it falls, 146 n. 
DrunlieiuieBa. its phu^e in a classification of offeuces, 246 n. 

— and lee Intoiioation. 

Dael, refusal to fiyht a. why associated with cowardice, 109 n, 

— a, bribery st an election, munificence in charity, war, alike results of a 

DnellinK, motives to and i^ainst, examined, 109 a. 
Dumplers, a religious aocietj, noticed. J I . 
Duration, aa an element iU pleaaure, and pain, 30. 

illustrated, 3a. 
Ihizass, 2,^4 n. 

— and let Compulsion. 

Diitr or obligation, imfilied in the conception of nght, >I4 n., 115 n. 

— absolute, one without reciprocity of right, igo, 

— relative, 190. 

-'breach of, as a term for a form of otence, 161, 16^, l66,i1\, V\i, tHr. 

^H 376, 378, iSl. 



<t conBtant io their opaMiaa, i67i 



9. love of, OS s motice, 1 1 7. 

■a & inottTe. among tboae 10 
JiOerent acts to which it CO 

appropriate puniahiaeiit for ofTcDces indnced bj, I96. 
Economical efTkcU of a religious penuaHion, 64 k. 
Education, a branch of the art of govemineBt, 31 1. 

— private, 170,312. 

— phyaieal. mental, 61. 

— u influencing aenaibilitj, 45. 6a, 61. 
^- SB influenced by religious profession, 64. 

Election, the doctrine of. ae a Bubatituta for a moral standard, 17 b. 
Elopement, aa an otTeDDe, 262, SJi, 373, 174, 176. 
EmbeSBlement, aa an offence, a;o, 153, 

— ap|irii|irjate punishment for, 196. 

— and theft, the different jiennltieH for, their rationale Buggeated, 171 11 
Emigration, aa an offence, 28S n. 

Endamasement, an offence gainst property, 350. 

— atul tee Property. 

Enjoyment, plea«nres of, and those of eipectatioD, diBlinguiahad, jfi, 371 
Enmity, puns of, analysed, 39. 

■ "' ' " ■■ ■ rolani-g^ dlatinguishBd, 41 n. 



analysed, 39 b. 



Ennui, nature of the pain inrlicated by the tt 

Enthnaiasm, or enthusiastic z«d, 1 1 1. 

Entry, forcible, 354, 355. 

Equability aa a property of punishment, 190, 191. 

Equable, punishment, what, 190. 

Equity, natural, aa a mur^ standard, 17 n. 

Error of opinion, fitting mnde of ilcaling with it, 177. 

— culpabilis, and other phrases, auggested to indicate certain menli 

altitades, 95 n. 
BapiDnOKe, as a pnblln offence, 286 n. 
Esprit de corps. English equivalents for the phrase, 113. 
SIbrs, motive in, what, 99, 100. 
Ethics, in general. deSoed, 310, 31 3. 

— private, what, 370, 309, 310. 

and legi^tioo, limits between, 309-323. 

the leading branches of, 312. 

place of, in caaes unmeet for legal punishment, ,^14. 

the mlea of, their dependence upon preceding legialation, 331. 
Hvents. the coneequenoea of acts, 77. 
Evidentiary ciraumstaocea. 80. 

Evil and good, of a third order, as the result of an act. 163 n. 
Example, aleading end of punishment, why, :7i, 193, \g^. 

— a more important object in punisiiment tiian the reformation of It 

ExoitlnB: cause, whnt so termed, 44. 
BlOUlpative ciicuinstaneoa, what, 80. 
JJieoutivo, the, a branch oSeo'SBCHigo^QweT, i8ij«. 
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Bxemplarity, as n property of paniahment, 193, 194, 195, 2co, 20 j. 
Exemption frum puniahment, varioua gruunds of, und their rationale 

examined, 173, 174, 174 n, 175, 176.177. 
EzpectatioD, pleasures of, analysed, 36, 37. 

or apprehension, paLna of, 41. 
EztenuBtive circiniiBtances, wbat, 80, 
Extent, as an element in the value of pleasure and piiin, 30. 
SztoFtian. the offence of, analyBed, 251. 
** ' aiding and self-regarding pleasures and paioa, 41, 41 n. 



— newa, dissemination of, an example of a semi-public offence, 246 n.. 

2531- 
Polaahood, as an element in offences gainst property, 147. 

— offences by, one of the divisiiinH of multiform offences, Jo8. 

» proper method of classifying. 107 n., 223. 

their divisions,, 311, 232. 
their Hubdivisiona, jji, J23- 
their points of ii^;reemeDt and difference. Z2i, 211. 

— unproductive of coaterial results, no offence, ii^, 
X'ame, love of, as a motive, eee Bepntation. 

Pamilr apirit, of attaobment, the motive to which it belongs, 113. 

— ipirit, or attachment, its influence, 54. 

— or domestic relations, l55-i3l>. 

Fajiatioism. or ^atic zeal, motive indicated by the terms, 111. 

— lack or restraining motives to, 168 n. 

Fecundity, or fcuitfulneaa, an element in the value of pleasure and pain. 



'Fiat juslitia ruat crelum,' the maxim ridiculed, 14 n. 

Pidei-oommlssarius, 216 it. 

Filial condition, the, offences concerning, 376-273. 

offences concerning, features which distiuguish them from offences 

agaiost other conditions, 376, 177. 
offences concerning, their correspondence with offencea touching 
the condition of parentallty, 277. 
Filiality, or filiation, the terms considered, 376 n. 

the relation of, 257. 
Fine, eee Punishment, pecuniary. 
Mmmess uf mind, ae inHuencing sensibility, 48, 4S n. 
'Fitness of things,' the. as a moral standard, an example of the applicatioo 

of the principle of sympathy and antipathy, 17 n. 
Forbearance, service of, 392. 

Foroe, as an element in offences against projierty, 143. 
in offences against the person, 353. 
in the complei offences concerning propertynnd person tng'rther. 

- the element of, as dialinguiahing robbery iromfliaft, 1^1. 
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Index, 



f tir<Htt pfiynioiil, tho groundwork of the fiunilj relations, 259 n. 

(h«> (MiMio. odrnutii againet, 218, 287 n. 
.._ ((H(^ i»«^ OfT^noti. 
irt)f^ibt« piMhtoiion, nff Seduotion. 

«»uhy, wN» SntTy. 
. \UMiChu'V» m^^ l>«tinue« Detainer. 

— <vf U>(^*1^ mi(K'^i^xv«ci$ i^saks ^ hs< ymuM, iBperfiection Olastrated, 

WM^vymmiU^. it%> mii<tia 'f^mal icmBSmmit in Ikogd svslana, as contrasted 
"fdth ihnt of <««lMir of&nms 1^ ihc som; nhTj, xaiianale of suggested, 



17: *. 



— mk" ^f ha«; >»rMi«i «xi «»SMn^ m&^ :u!^. 

IPraxo^Vviciy. ife> /»hawM»un«tt|g « yt>wm rf iiBtmrHt against property, 

1hPlWJi^1«it.. tSt> l*Tn.. ^hifci «fyf)iiad «o «Kmbs ra^jnoat property, 247. 

f*m|ii*>>t> 1*^^ « oimKty of itHiiiBhBiaai. 194, 1^, iq^ ja>i. 

G. 

P**r»*>,- •^4»;'^rt». T^Kjarti siiowii by. for the xnterMS: xSiSket inferior animab, 

(^is»sf%i>,'%mmf ti»t« couditiui: of. in what it oanastft. iij>^ 
*t.^,.i*f^ i>v m**Hiiiu^ couirasted witL that ofXtaetct. .524 «. 
^t;^^,^ ),'NX'.> a: rofc. 1 10. 
♦. rtik ' l^agMitatioii. 

^»5v» i>»< ^* il. o: at ii standard of right and wrong. s\, .zi. 
«<s, niih !PhBDlo€:ical principle. 

fV.tftMcra: tht k»vt uf. under wLai claas of nusti^sw :dH7 &I1, HI. 
viffMmi> i^jftiiist. didtnict Iruu] tiiose a^fainst TeUgion, iao «. 
tViMteBiKr. h}»aui8ii auiUi*»»ador at the Court of •lamse I, ^^7 »• 
-^|^«»d. fBPiijier t*t;iit»t uf tbt term. 31. 8". 

-«mj bad «eut>t. uieauiu^ uf tht jjhrases, 10^. 
- «: a xuird ui-der, 163 v^ 
•i«:the rtJBult uf ao act producing prunarilv evil, enmmle oC 157 163 ». 
pfx>ducm>r priuiarily guod, exanmle irf; 163 ». 

— niteutiuL, «ee Intention. 

— mutivt;. «ee Motive. 

naiufc, pi»:;aeiue*^ uf a. iti what ther conmst, 35. 
at a lautivt, Job. 

ditler'-ut terms for, Jo8. 
varying eflectK of, Ulufctrated, 109. 
<«^ fjtii<j Reputation. 

^'^^'itjucy of an a'.-t. how ascertained, 31, 32. 
"■^ ^ill, plactid in the claisB of ' good' motives, 1 19. 
claased as a purely B<xdal motive, 121. 
Btaading tuWWy m«^\^, \^^. 
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Oood-vlU, tlie motive most confoncsble to utility, 121. 

under what drcnmataiicBa its dictates may beailverae to utility, 111. 

tendency to ileprive of the flervicee consequent upon, the gist of 
an nffiince agoinat reputation, 310. 
QoTsmment. tbe, what. iiS. 

— its necessity, 214 n. 

— ^ the operations of, their proper aim, aij. 

forma which nttacks upon may assume, Z14, 115, 117. 

— BB an influence upon aensibility, 63. 

— the educational inflneuce of. 63. 

— operates by punisliment and reward, 70. 

— the art of, what meant by, 310. 

comjrriBea legislation and administration, 311. 

— Belf, the province of private ethics, 370, 310. 
Oratitude, to what class of raotivea it belongs. 1 13. 

Greek nomenclature for the clasaiGcatian of ofiences, ita convenience ad- 
vocated, 287, a 88. 
Grief, external imlications of. fallaciouB, 57. 
OrotiuH, hia works noticed, 359 «. 
Quardlaii, and ward, the relation of, one of the family conditiona, s6o. 

— and ward, the relation of, ita rationale, ]66, 167, 268, ll5g. 

— nature, extent, and duration of hia powers and dutiea, 269, 270, 171. 

— detail of his powers inaueceptible of exnct definition by legislation. 370. 

— pointa of resemblance between the condition of, and that of parent ajkd 

husband. 775, iSo. 

— the condition of, ofi'enoeH affecting, 170-171. 
OnardliuiBhip, a private trust, 370, 272. 

— the perpetual, of women, 26S n. 

— offences affecting, 270-373. 

— who liable to be placed under, 267, 1G8. 



Habit or practice, a. what, 12471. 

' — or practice, a. diatiuguiabed from a repetition of acts, 75' 

distinguished ftom a repetition of auts, and from an aggT«gata 
of acts, 75 n. 
— of offending, to be considered in the adjustment of punishment to 

offences, 183. 184. 
Habitnal o< 



■ offences as a subjtct of punishment, 183. 
uappiness, in what it comiists. 70. 

— ooncnrrent requisites to tbe production of, 367. 

— tbe principle of the greatest, aa a phrase alternative to that of the 

principle of utility. 1 n. 
HsrdinesH of body, as influencing sensibility. 44, 46, 47. 
narmony of sound, inlegal maxims, preferred to sense, 14, 15. 
Haatinga, Warren, referred to, 14 n. 
Health., aa influencing sensibility, 44, 45. 
Heedlesa act, a, what, 8g. 
Heedlessnesa, a mode of unadviaednew as to the ciicumstiuiccs attending 
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infer. 



HaedleBKBoM, Im&i phnsn indkati^, 95 n. 

— ilB mfiuenoe upon iluin. 165- 

— JD tbe exercise of judicisl trust, 1S6 ■. 
HeWetliis. referred tn, 104 ■. 
BsFOnloH, Iiis ddiienioce of Tlieseaa Hscaned, 1 
HcnesT, u ui offence. 1S9 n. 
Hindoo fee Qentoo. 
Homicide, its pUoe m ■ cludfiottioa of o£nees against the penoo, 145. 

— thiongh the motive iif religion, not therdbre iunooent, 165 K. 
HdkS"' ixid tliirtt, ma niotiTcs, 105 and n. 
HoibMid, what, 17S. 

— ntkaiale of tbe poven with which be is inmated. 179. 
^^ TVlation of to Ihe wife, a complex coDditiou. iSo. 

— the cwaditka of, its resemblance in and difference from that irfpueiit, 

iSo. 

— and wife (he relation of, exunined. 178. 

its utililariui basis. ooDBent, 179. 

inrolvEH a recipTDcit; of n;bt and dn^, 179, 

different rules regu^iug it. ia Uahominedui and it 

comitrieH, 180, iSi. 
offence* to which the condition ia linhle. iRo~]8i. 
MnfiGcatiooa of which the contcact between them ii 



IdiosTDcrasj, the term explained, ^6 ». 
Idlaaws. as ui offence, i;3 ».. 1S8 a. 
Jfnominj. fear of, nature of the motive. 
Icnoranoe or knowledge, aa itiT 
Isnoiraiit, what meant by, 4S. 



ibiU^, 47, 48. 
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Hl-iuEM, (he paini oC teinu iudica^ng, 39. 

analysed, .19. 

pomtire. illustrated, 39 n. 
Ill-wiU, an HalevDlenca. 

ImasinatioQ. pleasures of Uie, in what they connat, 3< 
— puns of the, 40, 4I. 

Immoral publications, the offence of iseuia;;. hovr clusaed, 189 «. 
ImmorabieB. examples of odenees speeiall; concerning, J45 n., 154, 1SS< 
ImpBrfeotion, bodily, as influencing sensibilitj, 44, 47. 
Impey. Sir Elijah, referred to. 14 n. 
Imprisonment, as a punishment. 197. 

iple uf some of the evils resalting from, 41 n. 
Imprudeutia. a term fur unadviudness, 95 it. 
Impunity, tbe eroundu uf, 171-177. 

looendiarism, as an offence, 181 n., 155 it. 
Incest, as an offence. J47 ». 

ition, bent of. as iuflnendng sennbilitj, 49. 

and bios of tennbility, distinguished, 49. 
Inoontinsnoe. as an offence, 147 n. 
Inoorporeal objects, regarded as property. 131. 
property, copyright an example of, 193. 194. 

conditiiHl, teputatioD, liberty regarded as qwoiea ot,^ 3J 



IndUHtry, pnmJysiB of, aiuong the evils of a third order resulting' fraoi an 

offence, 163 n. 
- — BtimuluB to, among the beneficial consequences of a third order flowing 

from a good action, 163 11. 
IneffioaciouaneBS of puniehment, 172-1^5, 315. 

— tee alaa Puidshmeiit- 

Infamy, fear of. nature nf the motive, ioi>. 

Infanuj', aa impairing tbe efficacy of puDiBbmeot, 1^3, 315. 

— rationale of its aiibjection to guardiannbip, i67. 
Informers, piejudice ngainst, irrational and miscliievoua, 130. 
Infartnnium, meaning of the t«rm, 94. 

IiiETatitude. whether a fit subject for pennl legislation, 318. 
Injury, simple lascivious, and rnpe, distingnislied, 253. 
InobBervantia, a term for unadviaedneaa, 95 m. 
Insane, tJie, calculate conaequences, iBS and n. 
InsimitJ. an a ground of impunitj, 173. 

— as affecting aenaibility. 51. 

— littla variety in, 51. 

— rationale of ita subjection to guardianship, 167, 
losoitia, as a, le^al term, its meaning, 95 n. 

■ — culpabilis and iDculpabilin, the expreeaions Bugg;ested, 95 n* 

Insolvency, tiatuce uf, as an offence, examined, 14S and n. 

Instruotion, the proper remedy fur ofleucee of opinion, 177. 

Insult, corporal, as an offence, 347, 254. 

Insulting menacement, 247, 254. 

tntelleotual powers, the, strength of, as influencing sensibilitj, 44, 48. 

— faculty, the, and the will, contrasted, g;. 
Intention, what it concerns, 82. 

— identiSed with ■ will,' 82. 

— its relation to the eonsequencea of an act, 7r, 133. 

— and motive, confuneii, 93. 

— tbe terms good and bad as applied to, oonaidered and iUnHtrated, 87, 88, 

92, 93, 120. 

— gooil, though both motive to and consequences of the act, bad, 93, 94. 

— innocent, when may be ao termed, 94. 

— aa detemining the character of an offence, illustrated, 250, 251. 

— absence of, a grounii of extenuation, 96. 
Intention&I, ita meaning, 82. 

— when synnnymona with voluntary, 82. 
Intentional itas. the term suggested. 9,1; n, 
Intentionolity, the general snbject of, examined, S2-8S. 

— usee of a minute analysis of. 84 n. 
~~ importance of the inveatigation, 13.^. 

— its connexion with conacioueness, 91. 

— its retatinn to tha various stages of an act, 83. 

— the mental attitude in reapcct of, minutely analyssd. 83 n. 

— in reference to an act, and to the consequences of an act, distinguished, 

^ ita influence upon the mischief of an act, 163, 164, 
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Intentiona : — 

— dispoaition, the auro of the, 141, 
Interaat, aelf, the unly ftdequate motive, 373. 
IntareBting pereeptioiia, a general eipres'noii for plaaaures and | 
Inteinol jucisprudcnue, ste Juriaprudenoe. 
IntemSitiOiial, a nuvel term, 316. 

— law, a phraae more expresaiye than 'law of DatiooH,' 316. 

ita province, 337. 

distingnialied &om internali 337 n. 
Zntoxioation, as illustrating the forma whiah the miachief of u 
ttsBunie, 159. 

— a temporary inBanitji 173. 

— as rendering piinialimcnt inefficncioua, 173, 313. 

— not a ground afabaolnte impnoity, 17311. 
iDimdation, criminal, as a Beini-public oK'nce, 255 n. 
^tobIoq, the oSence of oontributing to bring aboat, 21^. 
InTsstitive event, or circumstance coostitatiiig the gronnd of titlfe 

248. 

— and diBBBtitive.flie terma, 289 n. 
InToluntarinesa as a ^ound of cEemptioTi Irom liabi 
Inroluntitry act. nn, why not ^ntjing, 164. 

illustration of, 8y 71. 

— iie alio UDintBiitiaiial. 
IrritabUitf, \n relation to aenaibility, what, 46. 

— ooDtrasted with hardiness, 4(1. 

with iicmneaB, 48. 



JameH I, hia aotipatliy to the A 

— his booli against Vorftiua, lo 

— hia 'CounterblHBt to Tobacco,' __ ... 
Judge, the, his oBice in giving effect to circiunstancea iuSuendng aeo^l 

bility, 65, 1S3. 
Jndge-nutde law, Engliah, its introduction into India reprobated, i 
■ Judgment,' a. what, 26 ». 
Judicial sentence, beyond the law, as rendering pun 

173- 3'5- 
Jadiolal trnat. tee Tpnat. 
Judloiory or common law. xii, 335 n. 
Jurisprudenoe, its branches, 333-330. 

— ancient, and present (or living], 338. 

— censoria!, 334. 

— civil and penal, 339. 

— expository, 324, 335. 

authoritative, or unauthoritative, 334, Ji:;. 

— history of, its nsea, 338, 319. 

— internal, ita aabject-matter. 327. 

aubdividad under national and provincial, 337. 
diatinction between it and international, illustrated, 317 H. 

— local (or particular), ^it,, 337, 318. 

— municipal, senaea of the term, 318 n. 

— statutory and cuBtomary, terma indicating the mode of aipremioo ' 

the l&ws, 339, 
^ uaiveraftl (or genersl'), ifl\. 
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Jurisprudence, universal—^ 

examples of topics falling nnder, xi, 326. 

circumstances determining the distribution of its subject-matter, 

324- 
Jus, tneaning of the term contrasted with that of * Lex/ 324 n. 

Justice, the dictates of, what, 126 n. 

— its dictates and those of benevolence, supposed conflict between, 125, 

126 nn. 

— an offence against, what, 213, 2t8. 

— and police, inUmate though distinguishable connexion of their functions, 

216 n. 

— offences against, 286 n. 
Justinian, his legislation noticed, 324 n. 

K. 

EInowledge, as influencing sensibility, 44, 47. 

Knighthood, as a civil condition, the elements constituting it, 292. 

L. 

Labour, penal or hard, as a reformatory punishment for certain offences, 
196. 

as a chronical punishment, 200. 
Lage, the Anglo-Saxon term, its meaning, 324. 
Ijasciviousness, motive indicated by the term, 106. 
Law, conception of, its necessary imperativeness, how obscured, 352. 
implies that of an offence, 333. 

— science of, its relation to the art of legislation, xiii. 

a branch of the * logic of the will,* xiii. 

— a command or its opposite, 332. 

— civil, its relation to penal, vii, 309, 333. 

— penal, its unmethodical character in systems generally, 300 n, 

its subject, 70. 

— conmion or judiciary, xii, 335. 

its necessary uncertainty, 335. 

— coercive, discoercive, declaratory, simply imperative, punitory, their 

features and relations explained and illustrated, 330, 331. 

— constitational, a nece.'^sary branch of a complete body of law, 334. 

its relation to the other branches of the body of law, 334. 
its province, 334. 

— a, ex 'poat facto y punishment inflicted by, inefficacious, 173, 315. 

— a, unpromulgated, 173, 315, 

— judge-made, 14 w. 

— moral obligation of obedience to bad, the question suggested, 322 7t. 

— obligation the necessary consequence of law in its operation, 258. 
— < the term, its abstract and concrete senses, 324 71. 

terms in different languages to indicate, 324 n. 

lack of an English word to express the distinction, 324 n. 

— a, what, 330 n. 

< — a, distinguished from a statute, 330 n. 

— a declaratory, not strictly a law, 330 w. 

— the, what indicated by the term, 324. 
Laws, the result of mutual fear, 311 n. - 

Aa 
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Iieg:ge, the Italian term for law in concrete, 324. 

Iiegislation, art o^ a branch of the sdence of jurispmdenoe, 323. 

— a branch of the art of govemment, 311. 

— and adndnistration, distinguished, 311. 

— virtues and vices as such, why not a fit subject for penal, 316-323. 

— and ethics, their relation, the general subject treated, 309-323. 

— the form of, its importance, 335. 

its present imperfection, 335. 

results of its unscientific character, illustrated, 335. 

— limits of its interference with human action, 370, 314. 

— religion as a subject of, see Beligion. 

— the science of, sclieme of a complete series of works npon, x. 

what it properly comprises, vii. 

its aim or province, 170, 323. 
Iiegialative, the, a branch of soverei^ power, 289 n. 
Iiegislator, rules to guide him in the adjustment of punishment to offences, 

182. 
Iiegitiniation of children, by the subsequent marriage of parents, 276. 
Iiey, a term for law in concrete, 324 n. 
Iiibel, what, 221 n. 

— see also Defamation. 

Jjiberty, regarded as an incorporeal object of property, 231. ■ 

— a corresponding term to privilege, immunity, exemption, 363. 

Iiife, the love of, among the motives most constant in their operation, 167- 

Iiineage, see Baoe. 

Ijoi, a term for law in concrete, 324 n. 

Ijove, various senses in which the term is -employed, 106 n., 113. 

IjOuIs XIV, his religious persecutions, 140. 

— his * Code Noir,* 31 1 ». 

Ijust, an unneutral term for a certain motive, 104, 118, itq. 

— neutral phrase for the motive indicated by the term, what, 105 n. 

— why properly termed a bad motive, 118, 119. 

M. 

Madmen, see Insane. 

Magistrate, the parent a kind of deputy of the, 63. 

— the, a kind of tutor to the members of the State, 63. 

— see also Government. 

Mahommedan religion, the, regard for the inferior animals shown by, 

310 n. 
Malevolence, synonyms for the term, 36. 

— pleasures of, in what they consist, 36, 

motive corresponding to, various terms for, 11 4. 

— the motive of examples of the different actions produced by, 114, 115. 

— as a motive not always indicative of a bad disposition, 141. 

— the pains of, analysed, 40. 

Malo animo, meaning of the expression, 95 n. 

Mandeville, referred to, 104 n. 

Maria Theresa, the Empress, her penal legislation noticed, 333. 

Marital condition, nature of the obligations it involves, 278. 

— see also Husband. 

Married state, the, as influencing sensibility, 54 n. 
Marriage, relationship by, '?ir\ia.\. ao \.«ravftd, 2^7, 
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of the relation, examiDBd, 178-181. 

througb, among the advantages incident to 

incident to certain 

Slaster, the. condition of, 161-163. 

under what oircnniBtaiicoa one of obligation, 361- 

»pointa of resemblance between it and that of parent, and of husband, 
InvolveB no Sdnoiary relation, 3G3. 
oflences to which it is eiposed, 261-264. 
offences to wliich it is expoBed, their corrsBponiieiice with those 
touching the condition of Bervant, 365. 

— and servant, rationale of their iegnl reUtiona, 26a. 

modes of the relation, 263. 

— and apprentice, the relation of, a civil condition, 263 n. 

a mixed condition, 263 n. 
MMterahip, see Moater — the condition of. 
Material, meaning of the term, 70, 77, 9S. 

— consequences, see Consequenoea. 



— see aUo Husband and wifo. 
Heans, a man's, what compriaed under the term, £2. 

— the relation borne bj, to wants, constitute the 'pecuniary ■ 

Uechanioal invention, as a cooseqiience of the motive of the love of ease, 

iiS. 
Member of Parliament, his character why likely to be comparatively good. 

Memory, pleasures of the, 36. 

Menace, see Menacemant, Threat. 

Menacement, as a form of offence agiunit the peraon, 344. 

— - wrongful, 245 and ». 

how related to restrainment and compuUion, 346 n. 

examplea of Bemi- public offences by, 346. 

— iaaniting, a complei^ offence, a^'ainst poraon and reputation, 247, 254. 
Mental couditiunB te inQuenoing aenaibiiity. 47, 48, 51, g6. 

— injuries, simple, what, 344, 145, 246 n. 

— attitude, its relation to the secondary evil of an act, 163, 164. 165. 
Mercantile fraud, see Fraud. 

Method, logiCf-il, ita utility, 204 n. 

— the value of that adopted in the division of nffenoea, 399-J02. 
Milital;, or public force, the, offence agMnst, 1 1 J, 7&6 ». 
Militiam detrectare, meaning of the expresaion, 237 r. 
Mind, act of the, what, 47. 

— radical frame or temperament of the, as influencing sensibility, 53. 

— and body, both ahke objectB of offence against the person, 343, 345 n, 

their intimate relation, 56. 
Mlaftdvised act, a, what, go. 
^B A a 2 
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- Latin tenDB tot, 95 n. 

— its influence upun secondiuj miBcbie^ 165, 
HisDhlef of ui Bct. whM, 151. 

primary sud secondary. 153. 302, 304, 305, 30<S. 

sither origionl or derivative. 15.1. 30^, 
the seeondary. of what it consiBta, IJ3, 

how influenced by diBpasition, (68, 



ta firvt braoch (alarm) h 



.66- 



itiQgei 



'.=i9' 



I, its Hseoad (danger) liwayil 



essmple, Bbo' . _. ., ... 

eiamineil, by re^-ence to iU nature, its cause, the party the object 
of it, nnd the forms it nuiy asaoinB, 158, 159. 

■elf-reganling and eitta-regarding, 159. 

private, Bemi-pnblic, public, 159. 

ite forms illustrated, in the caaa of intoxicBtioD and in the nan- 
payment of a tax. 159, 160, 

— of an offence, affected by tbe character of the motive. 1 30. 

— of a third order, as the eoneequence of ao act, 163 n, 

— where none, ponishment groundless, 17L- 

— where outweighed, pnniehinent gronndiees, 1 71, 

— under what circumstances it a outweighed^ 171. 

— none, where conaeot of the sufferer given, 1 71. 

— character of the, oauaed by offenoea of the different classes, 301-307. 
HiaohieT'oiis act, consequences of a, 153-169. 

'— how one tends to produce aiiotber, 155. 
Hia-supposal, a, what, go. 

— as a groQnd of eiten nation. 96, 

— or mistake as a ground of eiemptdon Irom punishment, 1 74. 

— its inflaence upon the Becondarj misubief of an act. 165. 

— importance of its investigation, 133. 
Mistake, see Mii-auppoBBL 
Mouarahr, pure and mixed. 190 n. 
Monastio condition, a possible eiample of 

duty, 290. 
Monopoly, 231. 

— copyright a species of, 293. 
MontesiiaiBii. his works noticed, 181, 185 it., igl, 319 T 

— his apecnlations on the theory of punishment, notictui, 
Uoral influence, lee Ctbios. 

— lesson, how punishment operates aa a, 184. 

— sanction, the, tee Sanction, 
pleasnreB of, lee Qood name, Bapntation. 



aefu! relation of alsolute 






lU-n 



— Bense, the theory of 

sympathy and antipathy, 

— principles, mischievous, set 

— sensihilily, what, ^ij, ^a. 

and moral bisK. distinguished, 50. 
Morala. private, i^ Bthica. 
Moralists, favour shown by some to the 
Afcravians, a religious society QrA.V™4, 



if tbe application of the prim^le of 
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Motion, as related to intentionality, 83 n. 
Motive, the general sabject of, considered, 97-130. 

— the genend subject of, utility of its ixLvestigation, 97, 139, 130. 

— the term, its widest sense, 97. 

ambiguous sense of, 98. 

figurative aad unfigurative senses of^ 98. 

— * inducement' a more comprehensive term for, 97 n. 

— merely pleasure or pain operative in a certain manner, loi fi. 

— necessarily refers to action, 99. 

— the cause of intention, 88, 142. 

— mode of its operation so as to cause action, 99. 

— practical, what, 98. 

— to the understanding, how it may influence the will, loi. 

— interior and exterior, 99. 

— in prospect and in esae^ 99, 100, 1 01. 

— or cause productive of action, to be distinguished from ground of ap" 

proval of action, 22, 23. 

— or temptation to an act, what constitutes it, 41. 

— its tendency to cause a repetition of like acts, how calculated, 167. 

— its relation to the general tendency of an act, 71. 

— its place in furnishing indlcaticns as to the disposition, examined, 134- 

141. 

— dependence of the disposition upon it, 142. 

— general efBcacy of a species of, how measured, 167. 

— the reformatory character of punishment, how related to, 195. 

— good and bad, the terms as applied to, loi, 102, 102 n., 103, 118, 119, 

120, 129, 130, 166, 167. 

inconvenience of so classing, 1 19. 
none constantly so, 101-105. 

— good or bad, none constantly so, demonstration of this proposition, why 

difficult, 103. 

none constantly so, illustrations of the proposition, 106, 107, 108, 

109,110, 118. 
under what circumstances motives may be so styled, 102, 118, 120. 
only by reference to its effects, 102. 
by reference to the resulting intention, 1 20. 
what motives may be so distinguished, 119. 

— the same, may produce any sort of action, 102, 103, 118, 128. 

illustration of this, 106-118. 

— relation of, to the secondary mischief (alarm and danger) of an act or of 

an offence, 130, 164, 165, 166. 

— goodness of, does not take away but sonietimes enhances the secondary 

mischief of an act, 165, 166 and nn, 

— badness of, does not take away the secondary good consequences, 166. 

when an aggravation of the mischievousness of an act, 166. 
the degree of aggravation produced by, how calculated, 167. 

— bad, sometimes productive of less secondary mischief than good, 166 n. 
Motives, with what description of, the analysis is concerned, 98. 

— catalogue of, corresponding to those of pleasures and pains, 105-1 21. 

— names applied to, often beg the question of the quality of the, J04. 

— advantage of neutaral appellations for, 105 n, 

— coercive, what meant by, 240. 

— conflict among, and illustrations, 127. 128. 

— iriudh most frequently in conflict, 128. 



358 



Index. 



Motivea— 

their plnce in the order nf motives, 12^. 

sot neceasarily bo in their origin and tendency, J37' 

ncta of bsd tendency eomnioDl)' due to them or to those of the eelf- 

regnrding class, T?B. 
acts comntitted through, why less alarming than thoae Batuatad h]> 

self-regarding motivea, 167 and «. 

- impelling, what meant liy, 12B, 
-order of pre-eminence among, iji-12;. 

- moat generally operative, whioh, 167, 

- restraining, what meant by, 118. 

tlieir Ibrce how weakened by a pa«t ofTenoe, 155. 

- geducing or corrupting, 141. 

illuBtrated in the case of hribery, 140. 

- galf-regarding, 1 ao, 1 a r . 

their place in tJte order of, 1 27- 

acts of bad tendency, cominonly due to them or to the dissoi 



t,. 



[oitted through, why more alarming thai 
■-'-'--'^-'-.167. 



lb actuated 



influential, 
— wxaal, purely social, semi-Booial, lao, 191. 

as standiiig tutelary motives, 147, 148. 
— tutelary, preeervatory, or prenerving, 141. 
constant or Btnnding, 143-145. 

force of the, what constitutes it, 135. 



ual, T. 



. '45. 



Movables, eiamples of offences specially Rffecting, 254, 2 
Multiform, or anomalous offences, see OitenaeB. 
Uutilatioii, as a punishment, 100. 



national Interest in genersJ. oBenoes against the, 314, 315, 989 n. 

— wealth, offences i^ainst the, aSS n., igfi, 306. 

tendency of aelf-regarding offences to become Hooh, 306. 
Natural amusement of tlie subject-miitter of a acience. igg, 300. 

— -born subject, the cocdltion of, how constituted, ^94. 

— justice, Bs a moral standard* ita value, 1 7 n, 

— relations, what meant by, 156. 

contiguous and uncoDtijuuouB, 256. 
Natora, the law of, as a moral standard, a form which the pKncipU of 
Bympatliy and antipathy has assumed, 17 n. 

— the law of, sometimes regarded as opposed to the principle of utili 



Nsceaaity, a term sometimes applied t 
Nelghbourhoai offence againat a, v£i. 




n of a novel, in the cbisgiGcatioD of offei 
. 293. 

d from the Greek, for offences against trust, jSJ, 288, 289 «». 
, tlie pictures of, under wbat cla^ of pleasures they full, 34 n. 
nithout GOireaponding positive pains, 39. 



OblJgatiDii, the conception of, 314, 23^, 158, 32J, 3JI. 

— or duty, implied in the conception of right, 224, 2i£. 

— legal, how ooiatituted, 216 n. 
~~ the imposition o^ the mode bj which the law operates, 2£S. 

— how enforceable, 25S. 
ObUgatioDB, their place in Raman law, 334. 
Ooaupation, habitual, as influencing aensibilitj, Ji. 
Offbnoe, what, iqj, 309. 

— the creation of coerdve law, 330 »., 331, 

affected by the nature of the motive, 130. 
Ofibncea, accessory, 240, 242. 

— anomalouB, see Multiform. _ 

— clasBiiied by reference to the number and determinateness of the peraoat 

tbe objects of attack, as private, seoii-publio, and public, 105, 106 

— affecting tlie body nnd the mind, dietingaiehed, 143. 

— classes of, their distinguishii^ features, 302 — 308. 

— throngh calamitj, a mode of semi-public offuncea, 21 1, 112, 

examples of, J45 n, 

— ag^nst a class or neighbourhood, 206 ; see aUo Offences, semi-public. 

— complai or compound, 211, 240 b., 243. 253, 154, 255. 

— concerning condition, a division of private offences, no. 

rules ftir distinguishing, 231, 233. 

why not classmi under offences against property, 227, 229. 

trust and property why placed under separate divisions, 126-129. 



their 



Dsidered, 1 



civil, 205, '96. 

domestic, 261-266, 270, 2S6. 

— and see Conditiona. 

— aUo Filial, Guardian, HuBbaod, Master, Parent, Servant. Ward, 

■Wife. 
■ — componsation, suareptibility to admit of, as a cliaract«riatic of the dif- 
ferent olftsses of| 303-306. 

in lieu of punishment for, in tbe different classes of, 304, 305, 30;. 

— diviaion of, the general aubject treated, 204-308. 

method pursued in it explained and its advantages exhibited, 104 n.. 
296, 399, 300, 301, 302, 

— deiinquenoy, of mere, a mode of semi-pubHc offences, 211, 245 n, 

their correspondence with private offence*, 112. 

— extra-regarding, 206. 

— felaehood, hy, a divieion of multiform or anomalous offencaB, 107, 20; n., 

ao8, 307. 

theirplace in a systematic arrangement of aSenccs cansidered, 207 n.. 
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OAmoeCy biaAooA, br — 

awamediflfemt^pen«tkiB«a»rdbgtoapecial cu c uH i BU ac«,2i^ 

their ■ab-drrisiasis, 222, 223. 

their rewmhianre and differeaee imttr ar, 221, 22a and ». 

their oonnezioii with offeooes against trusty 242. 

some duuracteristic features cL 308 and n. 

— individuals, against arguable, or private ofifeaces, wet OfBenoea, FriTate. 

— intraiuitive and transitive, 207. 

— justice, against, a division of the daas of fmblic offences, 215, 21S. 

— militarj force, against, tet helcnt. Public foroa. 

— nuschitff, nature o^ caused bj the diffdroit rlarwcs oC, reapecttvelj, 

302-308. 

motive, importance of its investigation in rriatian to, 130. 

— MULTEPOKM, or heterogeneons, the fifth dass of o£fenoea^ 207. 

termed also ancnnaloos, 208 n. 
irresmlaritY of the dass, 208 n. 

the proper methodical classification of the snhjeci mattnr of the daa 
considered, and a re -arrangement suggested, 207 a., 308 and a. 
characteristic features of the dass of, 307, 308. 
thfe divisions oi, 208. 

their relation to offences of other dasses, illustrated, 308 and m. 
tee alto Falsehood, Trust. 
••— national interest in general, against, a division of public (^fences, 214, 
215. 221. 

wealth, agsunfH;, 217, 219, 288 n., 306. 
felicity, against its increase, 219, 288 n. 

— nature, against the law of^ tee Nature. 

— neighbourhood, against a, 206. 

— of opinion, panishment for, why needless, 177. 

-^ person, against the, as a subordinate division of the classes of offences, 
208, 210. 211, 243-245, 253-255. 

— population, against, a division of the class of public offences^ 217, 219, 

288 n., 306. 

— police, the preventive branch o^ against, a division of the dass of public 

offences, 216, 218, 287 n. 

— Pbivate, or against assignable individuals, the first leading class of 

offences, 205. 

their divisions, 208-21 1, 
analysis of, into genera, 242-296. 

why carried no further than Class I, 242. 
limits between, and semi-public and public offences, difficult to 

trace, why, 207 n. 
distinguished firom those of other classes in respect of — 
the persons they affect, 302. 

the nature and extent of the mischief they cause, 302, 303. 
their susceptibility to admit of compensation, 303. 
their susceptibility to admit of retaliation, 303. 
the more or less of localism of their features with a view to de- 
scription, 303. 
the nature of the preventive or remedial measures they de- 
mand, 304. 
the extent of the disapproval they excite, 303. 
the presence or absence of a special interest in their prosecu- 
tion on the part of individuals or classes, 303. 
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Offences, Private, distinguislied from those of other classes in respect of-— 
the circumstances which transform them into offences of other 
classes, 303, 304. 

— prosecution of, motives which commonly prompt the, 166 n. 

-^ property, against, as a subordinate division of the classes of offences, 
208, 209, 247-252, 254, 255 and ». 

forms of, 347-252, 254, 255 and ». 

— Public, or against the State, the fourth leading class of offences, 207. 

their divisions, 213-221. 

their genera or inferior divisions displayed, 286 91.-290 n, 

their connexion with private and semi -public offences, 207 n. 

characteristic features of, 306, 307. 

and see othove^ Offences, Private, distinguished, etc. 

or militaiy force, against, a division of ti^e class of public o6fences« 

217, 219, 287 n. 
wealth, against, a division of the class of public offences, 217, 219, 

288 n, 
trust, against, 228. 
see also Trust. 

— religion, against, as a division of the class of public offences, 214, 219, 

220, 220 n.j 289 n. 
-^ see also Beligion. 
• — reputation, against, a subordinate division of the classes of offences, and 

the forms they may assume, 210, 246, 247 and »., 253, 254 and nn. 

— see also Beputation. 

— Roman law, their place in, criticised, 334. 

— external security of the State, against the, a division of the class of 

public offences, 213, 286 n, 

— Self- REGARDING, the third leading class of offences, 206, 207, 212. 

admit of divisions similar to thoHe of private offeuces, 212, 213. 

acts which constitute, open to dispute, 213. 

examples of such offences, 241, 246 n., 247 n., 253 n., 254 9^., 

282 n. 
their characteristic features, 305, 306. 

— and see above. Offences, Private, distinguished, etc. 

— Semi- PUBLIC, the second leading class of offences, what they comprise, 

206, 211. 

•through calamity, 21 1. 
necessarily concern future mischief, 211. 
their <livisions, 211, 212. 
of mere delinquency, 212. 

examples of, 245 n., 246 n., 247 ti., 252 n., 253, 255 h. 
their characteristic features, 282 n., 304, 305. 
and see ahove. Offences, Private* distinguished, etc. 

— sovereignty, against the, a division of the class of public offences, 

214, 218. 

examples of, 289 n. 

— State, against the, or public offences, see Offences, Public. 

— trust, affecting, a division of the class. of multiform offences, 207 «., 208. 

their place in a systematic classification of offences, considered, 

207 n., 308. 
public, 228. 

condition, and property, affecting, their relation considered, 227. 
affecting, analysed, 234-242. 



36a Index. 

OfOBoees, wet mUo Tnut. 

— anooiitigaoas rdl^tions, sffecth^ 282 »., 383. 

Offismder, the positi<Hi o^ as rendoiiig punishment inexpedient, 176, 177. 

OfEbnsiTe trade, class of offences under which its exercise fidls, 246 n. 

* Or/ the particle, its ambiguoos wgnifiration, and the importance of a 

joecise use of, 85 n. 
Order, good, as a moral standard, an example of the application of the 

ininciple of sympathy and antipathy, 1 7 11. 
Overt act. tee Act. 



P. 

and pleasure, the end as well as the instrumoits of the legislator, 
24-29. 

the four sanctions or sources of, 24. 
mode of estimating their value, 29. 
certainty as an element in, 29. 
duration as an dement in, 29. 
fecundity as an element in, 30. 
purity as an dement in, 30. 

— the fear o^ among the motives the most constant in their influence, 

167. 
Pains, the simple, enumerated, 33, 34. 

— of sufferance and of apprehension, contrasted, 244. 
Palate, pleasures and motives of the, 105. 

as occasional tutelary motives, 145. 
Parent, the natural and the l^al relation of, distinguished, 274. 

— the natural relation not the subject of offence, 274. 

— the condition of, a complex one, involving the relation to the child of 

guardian and master, and open to the corresponding offences, 275. 

— and child, the relation of, the reciprocity of right and duty it involves, 

275- 

— offences affecting the condition of, examined and classified, 274-270, 

276 n. 

— and husband, the condition of, points of resemblance and difference 

between the relations, suggested, 280. 

— the, as a sort of deputy of the magistrate, 63. 
Parentality, the relation of, examined, 256, 257. 

— wrongful non-investment of, how the offence may occur, 2 76 n. 
Partiality, to what class of motives it belongs, 113. 

Party spirit, or zeal, to what class of motives it belongs, 113. 

Patent right as an article of property, 294. 

Paternity, the relation of, what, 256, 257, 276 n. 

Patriotism, to what class of motives it belongs, 113. 

Payment, nature ot^ as a l^al transaction, analysed, 248 n. 

Peculation, the offence of, 252, 271, 272, 274. 

Pecuniary circimistances, elements constituting, analysed, 52, 69 n. 

— circumstances, as influencing sensibility, 52. 

— interest, a neutral expression for the motive corresponding to the plea- 

sures of wealth, 105 n. 

the passion of, the most apt to calculate consequences, 188. 
the motive of, placed in the class of neutral motives, 1 19. 
its various effecta VWustwited, 107, 145. 
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Feouniary interest, the motive of — 

love of gain and industry alike examples of, 107. 
more generally operative than that of revenge, 

167 n, 
offences due to, appropriate punishment for, 196. 
•— punishment, eminently frugal, why, 194. 
sometimes unequable, 191. 
possessss the quality of variability, 191. 
subserviency to lucrative satisfaction a quality of, 197, 200. 
remis.sible, 200. 
■— quasi, punishment, 191, 194, 
Penal code, set Code. 

— labour, see Ijabour. 

— law, limits of its concern with disposition, 141. 

— «6€ (zZso Iiaw. 

Perjury, the offence of, 221, 222. 

Persecution, among the results of mistaken notions as to the dictates of 

religion, 126, 140. 
Person, offences against the, see Offences. 
Personation, the offence of, 221, 222. 
Persons, the services of, coordinated with things as objects of enjoyment, 

209. 

— aikd see Property. 
Pliantastic principle, see Caprice. 
Philanthropy, to what class of motives it belongs, 113. 

Philip III of Spain, anecdote concerning his debt to certain English 
merchants, in illustration of the province of international jurisprudence, 

327 w. 
Physical desire, general term for the motive corresponding to pleasures 
of sense, 105. 

no name for the motive of, in a good sense, 105. 

placed in the class of neutral motives, 1 19. 

among the most influential motives, 167. 

— sanction, one of the four sanctions, 25. 
Piety, pleasmres of, analysed, 35. 

— pains of, analysed, 40. 
Piracy, a public offence, 286 n. 
Play, love of, as a motive, 107, 
Pleasure and pain, as sanctions, 24, 29. 

the end as well as cause of action, 24. 
Pleasures and pains, modes of estimating their value, 29, 30. 

— see also Pains. 

interesting perception a term for, 33. 

kinds of, 33. 

law, how concerned with them, 41. 

how dependent upon the relation borne to external objects, 209 n. 

extra-regarding and self-regarding, 41. 

— the simple, enumerated, 33. 

— of skill, no motive with a special appellation corresponding to the, 107. 
Police, etymology of the term, 216 71. 

— the preventive branch of government, 2 r 5 n. 

— functions of, their intimate but distinguishable connexion with those 

of justice, 216 n. 
•^ offences concerning the, see Offences. 
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Political sanction, the, 24, 25. 

— theories, the disseminaticm of erroneous^ the remedy for, 177. 
— ' and see Opinion. 

— tumalt, nee Tumult. 

Polyandry, the practice of, unknown, 280, 281. 

Polygamy, the oflFence of, 281. 

Popular prejudice, to be regarded by the legislator, 199. 

— or moral sanction, the, one of the four sanctions, 25. 

Popularity of an ofRender as rendering his punishment unprofitable, 

— as a quality of punishment, 198. 

— of punishment, &voared by its charact^isticalness, 198. 
Population, offences against, see Offences. 
Possession, legsd and physical, distinguished, 248, 251 n. 

confosed, why, 250 n. 

— pleasure of, its nature, 34. 
Power, pleasures of, their nature, 35. 

motives corresponding to, 1 10. 

— love of, as a motive, 1 1 1. 

its relation to the love of reputation, 11 r. 
placed among the neutral motives, 119. 

— and right, the conceptions examined and distinguished, 224 n., 25S, 

325. 

— coordinated with property, as an object of value, 2H. 

— the domestic, of husband and father, its utilitarian basis, 259 »., 279. 
— ^ autocratic, 289 ». 

—^ executive, 289 n. 

— judicial, 289 n. 

— legislative, 289 n. 

— military, 289 n. 

— sovereign, 289 n. 

Powers of government, their necessary exercise as justifying the causing 
of mischief, 1 7 n. 

— foreign, their displeasure, as sometimes rendering punishment unprofit- 

able, 177. 
Preceptor, as a kind of deputy of the magistrate, 63. 
Prejudice, see Popular. 

Presents, receiving, from foreign powers, the offence of, 289 n., 290 a. 
Pride, see Beputation. 
Primary mischief or evil of an act, what, 153. 

— see Mischief. 

Principal, an appellation for a form of civil condition, 260. 
Principle, a, what, 2 n. 
Private ethics, see Ethics. 

— offences, see Oflfences. 
Privation, pain of, 37, 38, 154 n. 

Privy counsellor, the trust of, or symbouleutic trust, offence against, 

289 n. 
Probity, rules of, a fit subject for legislative enforcement, 321. 

— rules of, some of them the creation of legislation, 322. 

— motives which prompt to, 313. 

Procedure, its relation to a body of law, necessarily settled before the 

limits between the civil and penal branches can be determined, 316. 
— mischiefa which it should be its ^xoNisMSft to obviate, 286, 287 rni. 



Frooedure, civil atid criHiinal, tlie line between indistinct, x. 
Frofaneness, the offence of, how classed, 289 n, 
FrofBssion, as a civil condition, 292. 

— as a civil condition, how constituted, 292, 293. 

— religious, see Beligion. 
Profit, what, 31. 

— of an offence, 1 79 n, 

its impelling motive, 179 n. 
Property, the conception examined, 5a, 2x^9, 227, 235 and n, 
elements in, 209, 229, 230, 232, 235 n, 
benefit to the proprietor, 229. 
a corporeal object or thing, 209, 230. 
disposition and user unrestricted, 229. 
obligation to non-interference on the part of others, 229, 
232, 235 n, 

— 'means,' their relation to, 52. 

— object of, loose applications of the phrase, 230, 231, ^32. 

condition as an, 210, 227, 231. 

copyright as an, 293. 

incorporeal objects treated as, 231. 

liberty as an, 231. 

a monopoly as an, 232, 293. 

a patent ri^ht as, 294. 

persons (in Boman law) as the, 231 n. 

persons under legal obligation regarded as, 232. 

persons, services of, as the, 231 n., 249. 

reputation as an, 231. 

trust as an, 231. 

the phrase properly restricted to corporeal objects, 230. 

— offences against — 

related to the rules of private ethics concerning probity, 322. 

their rationale less obvious than those against person and reputa- 
tion, 235 n. 

and those against condition and trust, their connexion, 227, 229. 

analysis of the forms they may assume, 247-252. 

against the right to, and against the actual enjoyment of, distin- 
guished, 247, 248. 

the enjoyment of, analysed, 249, 250, 251. 

the right or title to, analysed, 247, 248. 

falsehood as an element in, 247. 

force as an element in, 251. 

the thirteen principal kinds or genera, named, 252. 

and person together, 254, 255. 

serai-public, 252, 253 ». 

self-regarding, 253 ». 

technical term for certain, in English law, 255. 

— right of, distinguished from physical possession, 248. 

rationale of its recognition by legislator, beyond the scope of the 

work, 235, 236. 
law conferring, its primary aspect, mischievous, 235 n, 

— succession to, among the advantages attending certain relations, 285. 

— the term, application of, see above, Object of. 

— value of an arvicle of, elements constituting the, 32. 

— variation in value of an article of, its rationale, ^1. 
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Prosecutioii of offences, motives which usually prompt the, i66 n. 

Prosecutor, his motive wholly immaterial, 1 30. 

Provisions, unwholesome, their sale, under what class of offences it fiiUs, 

246. 
Prudence, a duty of private ethics, 312. 

— in little need of aid from legislator, 319. 

— connexion of, with probity and beneficence, 312. 
Public, the, what, 213. 

— the, as the beneficiary in a trust, 228. 

— offences, see Offences. 

— opinion, how related to the popular sanction, 25 n. 

— spirit, as prompting the prosecution of offences, canvassed, 166. 

to what class of motives it belongs, 113. 
Publications, immoral, the offence of issuing, how classed, 289 n. 
Puffendorff, bis works noticed, 329 n. 
Pulse, the, as furnishing a reliable indication of grief^ 57. 
Punishment and reward, the instruments by which government operates, 
70. 

— demand for, as dependent on the state of the consciousness, 95. 

as affected by the motive of the offender, 130. 

— is an example of a consequence, primarily mischievous, secondanly 

beneficial, 157. 

— abatement of, compensation for the offence, as a ground for, 172. 

strength of temptation as a ground for, 180. 

— acute, 200. 

— adjustment of to the offence, see below ^ Proportion. 

— an artificial consequence of offences, 203. 

— apportionment of to each portion of the mischief, to be aimed at, why, 

181. 

— illustration of this, 181 n. 

— capital, considered, 196, 197, 199. 

— cases unmeet for, 170-177. 

place of ethics in, 31 a. 

— certainty of, its effect, 150, 183, 184. 

— characteristicalness as a property of, 192, I93, I94, 202. 

retaliation an example of, 193. 
exemplarity as a result of, 194. 

— chronical, 200. 

— compensatoriness, or subserviency to compensation, a property of, 1951 

197. 

pecuniary penalties as possessing the quality, 202. 

— see also Pecuniary. 

— commensurability as a property of, 191, 202. 

its rationale, 191, 202. 
mode of securing, 192. 

— the consciousness, its state as affecting the demand for, 95. 

— disablement as a subordinate property of, 171, 195, 196, 202. 

— effect of, depends upon the sensibility, 190. 

real and apparent contrasted, 193. 

— equability as a property of, 190, 191. 

— exemplarity as a property of, 193, 194, 

its rationale, 193. 

may result from characteristicalness, 194. 

increases the appaxeuti ma^tude of, 195. 



« 

Index. 367 

Ftmishment, expense of, the properties which tend to duninish, 202. 

— expensive, too, or unprofitable, see Unprofitable. 

— frugality as a property of, 194, 202. 

a quality of pecuniary punishment, 194. 

— frugality of, diminishes its apparent magnitude, 195. 

— groundless, under what circumstances, 171, 172, 205, 314. 

place of ethics when, 314. 

— habit of offending, why to be considered in its adjustment to an offence, 

183, 184. 

— inefficacious, under what circumstances, 173, 173* 315* 

place of ethics when, 315. 

— justifiable, when, 1 70. 

— legal, defined, 169. 

why in its adjustment the auxiliary effect of the moral and reli- 
gious sanction necessarily disregarded, 186. 

— memorable, 198 n, 

— mischievous in the primary consequences, beneficial in the secondary, 

157. 

— moral lesson as furnished by, 184. 

— motive of offender, how it affects the demand for, 130. 

— mixed forms of, essential, in order to secure perfection in, 201. 

— necessary quantity of, when it may be exceeded, 184. 

— needless or superfluous, under what circumstances, 177, 189, 190, 193. 

— objects of, 170 n., 178. 

— pecuniary, see Pecuniary. 

— subordinate objects of, 171, 195, 196, 197. 

— popularity as, a property of, 198. 

fSa.voured by characteristi(»lness, T98. 

— properties or choice of, the general subject, 189-203. 

no single punishment possesses all the necessary, 201. 
epitomized, 201, 202. 
-— preference for the lesser of two eligible offences to be aimed at in the 
adjustment of, 181. 

— proportion between, or adjustment of, to offences, 178-188. 

offences and, rules for securing, 179-185. 

investigation of, its results summarised, 186, 187. 
why not useless, 187. 

— profit of the offence should be outweighed by, 179, 180. 

the qualities which tend to augment the, 202. 

— quasi-pecuniary, 191, 194. 

— remissibility as a property of, 199-202. 

a quality of pecuniary penalties, 200. 

— remission of, for good behaviour, 200. 

— remoteness or uncertainty of, entails severity, 183. 

— reformatory tendency, as a subordinate end of punishment^ 170, 195, 

196. 

force of, to what branch of the mischief of an act it is opposed, I57< 
-— reward and, the instruments by which government operates, 70. 

— adjustment of to sensibility, necessary, 67, 182. 

— superfluous, see dbome^ iN'eedless. 

— simplicity of the penal system, to be regarded in its adjustment, 185. 

— strength of temptation, its relation to, 179 n., 180. 

— Me cXso Temptation. 

— uncertainty oi^ entails need for severity, 18^, i%iv* 
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Funisliment, unprofitable, or too e2peBsiy«, when, 175, 176, 315, 516, 31^. 
place of ethics, when, 315. 
occasional circumstances which may fender it such, 176, 177. 

— improfitableness of, in general, to be considered in its choice, 185. 

— unknown, inefficacious, 172, 173. 

— variability as a property of, 189, 

a quality of pecuniary penalties, 191. 
Purity as an ingredient in pleasure and pain, 30. 

Q. 

Qualcers, a religious society noticed, 11. 

Quarantine, offence against rules of, how classed, 212 ». 

Quasi-pecuniary punishment, 194. 

B. 

Race, or lineage, as influencing sensibility, 62. 
Bank, or station in life, as influencing sensibility, 60. 

— as a civil condition, its conBtituent elements, 292. 

— accession of, among the advantages attending the uncontiguous rdA- 

tions, 285. 

— its advantages indicated, 285. 

— loss of, as an effect of the uncontiguous relations, 285. 
Bape, as an offence, 253. 

Bashness, what, 92, 95 n. 

— in exercise of judicial trust, 286 n. 

— secondary mischief of an act, how affected by, 165. 
Bational agency, see Agency. 

Bavaillao, his assassination of Henry IV of France, 135, 139, 166 n. 

Beason, or 'right reason,' as a morsd standard, 17 ». 

Beasons, giving, equivalent to suggesting motives to the understandiag, 

lOl. 

Becollection, see T^eirLOTy, 

Begret, pain of, what, 38. 

Bebellion, offensive and defensive, as offences, 289 n. 

— when it loses the character of robbery and acquires that of hostility, 

Becht, a German term for law in abstract, 324 n. 

' Belation,' and ' relatively,' the terms examined, 209 n., 256. 

— pleasure and pain, modes in which they are said to depend upon, 209 n. 
Belations, connubial and post-connubial, 256 and n. 

— contiguous and uncontiguous, 256. 

— conventional, purely, 258. 

— domestic, of superiority and inferiority, 258. 

— family, or domestic conditions, at large, 255-286. 

power their basis, 259 n, 
rationale of, 259 n. 

— natural and arising by institution, 255-258. 

— purely natural, what, 236. 

— offences due to special, suitable punishment for, 197. 

— subject of, order of its treatment, 258. 

— uncontiguous, 285. 

advantages and ^adN^Ti\ai^«^ ^^.l^xvdin^^ illuBtrated, 285. 
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BelAtioiu, tmoontiguoiis — 

ore beneticial or bartheDsome, 283. 
oonditiona not constituted by, 283. 

DO powefB nttached to them, aa such, 283, iSj. 
offenceg to which liable, 183. 

cuDtiexioD of with thoae aSecting the contiguous relationB, 2S3, 
284. 
Belationship, by ascent. deHceoC, collateral, nnd b; affinity, 257. 
Baformation, oae of the ends of pKnishment, 1 70 n. 

— tendency to, as a quality of punishmant. 195. 

tese important than eiample, 100. 
Beformatory force of imprisonment, what branch of the evil of eSencea it 
controls, 157 n. 

— <ee also Puniahraent. 

— quality of certain punishments, 196. 
Belief, pleasures of, what, 37. 

Beliclon, tho dictates of, difBcult; of deteruining their place !□ the ordei 
ofmotiyea, J14, 175. 
^H the ascetic principle often followed as, 115, 139. 

^H miaohievous effects of mistakes regarding. \i6. 

^^ the principle of sympathy and antipathy pursued under the 

*■ name of, 125. 

gonerally intermingled with principles adverse to utility, 126. 
the theological principle followed aa, 126, 
their tendency to improve. 116. 

— ftlae notions oonoerning, their miBobiavouB effects, ij6, 139, 

worse thsn none, 139, 140. 

— legislative interference with, common grounds of, 320, 321, 311 n. 

its mischievous effect?, ,^2r. 

— legislation coDceming, limited to its effect aa an influence upon human 

— the motive of, irregular in its operation, l63. 

measure of its efficacy, 168. 

often more powerful than any other, 168. 

evil act done through, more mischievous than one caused by that 

» of malevolence, ib8. 

an act not innocent because proceeding from, 165. 
its claim to be classed as a standing tutelary motive, considered, 
as a good motive. 1 19. 

as a gemi-social as well as a solf-regarding motive, ill. 
indications regarding the disponition afforded by, 138, 139. 
produdiTe of every variety of result, ria. 

— offences against, the rationale of, 219, 110, 297. 

examples of, 1B9 n, 

to be diatinguisbed from offences against Ood, 210 n. 

their relation tu other classes of offences, 219. 230. 

— pains of, see Piety. 

— things appropriated to the purposes of, offences concerning, how classed, 

BeUgioniats, rationale of the favour shown by them to the ascetic prin- 
B«liglous and pbilosopLioal asoetica oompared. 10, 
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BellgiooB eDtbuBiastij. a imschieviiua DaniBh sect of, aottced, 140. 

— perBecutioua, lee F^roecutions. 

— ' profeflsioiif its econooiical effecta, 64 n, 
its inSuence apou educatiaD, 64. 
SB a, circumatimce inSuencing Bensibilit;, 45. 63, 

— principlaa, erroneouH, thoir diBaemination, projjer remedj for, 1 



— 'Unction, one of Uie foar aancdona, or aoarcM of pain and pleasure, 2^, A, 
deterrent ur the practice of dnelliii);, 109 it. 
motives Wongiag to, iii. 

their various reaulte, UlaBtraled, 111. 
its ordinatj weakiiese ae a motive, 109. 
»te atio SuiQliion. 

— oeDsibility. whKt. 50. 

and bias, diatioguiahed, go. 

the ooniparatiVB effect uponlhflm of good and bad gotemniBil, 

— terrors and auperstttioaB terrors, digttngaiabed, 40. 
BomiBsibilitj aa a property of puniahment, 199-iOJ. 

— iis a property of puniBhnient, its utility, 20a, 201. 
in an imperfect penal ayateru, aoK 

a of puniahment for good behaviour, 100. 
<a or otherwiee of a pleaaure or pain, an elen 



— a fictitious incorporeal object of property, 2: 

— offence against, their nature analysed, IIO, 

their iiinds, 346, J47. 
miideit of eemi-pul)lic, 147 n. 

— AW also Qood-name. 
Beaentment, see Antipathy. 
BesponBibillty or trust, ofiencea by p 

their penal treatment, sugge>jted. 171 n. 
Bestiaining: motives, lee Motives. 
B^Htroinnjent, or restraint, aa a form of penonal injury, 344. 

— eimple injurious, the ofTenoe of, 244, 24471., 196. 

confinement, bnnistuncnt, robbary, extortion, forma of, 944 n. 

npulsion, aa a ground of ext^mption &om punishment. I TSil 
le of the evils of punishment, 175. 
Batallation, in the choice of punishments, considered. T93. 

— as a punishmaot, characteriatical, 193. 
■ night hen ■ " ■ 
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Bevenge, a motive less common and so less dangerous than that of 

pecuniary interest, 167 w. 
Bight, analysis o^ unnecessary in a treatise on penal, essential in one on 

civil law, 225 n, 
^folc, 324 n. 

— legal, the outcome of command and prohibition, 224 n., 225 %. 

the creature of a legislator's wiU, 224 n. 

conferred, implies duty or obligation imposed, 224 9t., 225 «». 

not every duty corresponds to a, 225 n. 

none implied, in self^regarding duties, 225 n. 

— and power, the conceptions examined, 22471., 225 n«, 258 n, 

have no superior genas, 225 n. 

their analysis, in the treatise why incomplete, 224, 225 n. 

— of property, %te Property. 

— rule of, as a moral standard, a form of the principle of sympathy and 

antipathy, 17 n. 

— and wrong, the terms, 4. 

have no meaning apart firom utility, 7. 

their supposed tests, for the most part coincident with the principle 
of sympathy and antipathy, 1 7 n. 
Bobbery, the offence o^ what, 251, 252. 

— a complex offence, 252, 255. 

— rebellion, hostility, connexion of the ideas represented by the terms, 

217. 
Boman or civil law, vituperated, 334. 
Boturier, the condition of, constituted by the privation of oertain privileges, 

294. 

S. 

Sanction, etymology of the term, 24 n. 

— a, what, 25 n. 

— the political or legal, what, 25. 

its preventive force, how diminished by a past crime, 155, 156. 

— the moral or popular, what, 25. 

its preventive force, how it operates, 156. 
where none, offences frequent, 156. 

— the physical, what, 25. 

the groundwork of the moral and the political, 27. 

— the religious, what, 25. 

may concern the present as well as a future life, 25. 
in BO far as it concerns a future life a matter of conjecture, 27* 
its ordinary weakness illustrated, 109 n. 

and the moral, their influenee, why not a ground of exemption 
from punishment, 1 75 n. 

— <ee oJIao Beligions, Moral, etc. 

Sanctions, the four, as sources of pain and pleasure, 24. 
illustrated, 26. 

modes in which they furnish motives to action, 25. 
their intimate connexion, 27, 28. 
convenience of applying a common name to the influences so 

termed, 27. 
the influence of each to be taken account of by the legislator, 199. 
Saaditazy regulations, breach of, as an offence, how classed, 211,212 and n.^ 
246, 288 n. 

^ Bb 2 
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Batiil^ntinn, or nimpiiMitMin, a eoUfttend end of punishment, 171 m., 

195. >97. 

IncTAtiTe, 171 ». 

▼mdictiTe* 171 ». 

— ttt qUo OompouHlioB. 
fWioond>Ty miiclu«( «iw Mianiikrf'. 

Saoortty, extendi, of tbe Skate,, o fcacxs against «ee OffonoeB, Public. 
Sedncinc or oonrupdn^ motira^ mv Moiivoa. 
Sodnotkm, as an oflince* 153, 254, a8i m. 

— forcible; as an oflwMe* 153. 154. 
Sail; datj to» a braacb of eikMa,. 311. 

goremmeni* the art oi» or private etbiea, 3)0. 

— -interest^ the oolj aniTenaU^r inltiieatial motive^ 313. 
p re wa i a tion. motiTe ol 1 15, 116. 

^fficultj of distingtiiihing H from other motives, 1 16. 
e xamp li w of the Tariooa acts to which it gives rise, 116, 117. 
placed in the class of neutral motrres, 119. 
as an occanosud tutelaij iMitm^ 146. 
how it operates* 146. 

reoommendatioQ, «v Amity. 

regarding dutMs. no correipoiiidEbg li^^ts to, 225 ». 

motiTes* wr KotiTsa^ 
o£&noes,Mr OlfoiMea. 
pleasnies and pains* 41,, 4I a. 
Bami-imblio oflknccs* wv OUbnoaa. 

— -social motives* mt KoliTsa. 
Sense, common, wr Oomiium. 

— moral, tet Koral. 

— sexual, the, 34. 3S. 

motiTe come^poEKling to, 106k. 
Sense, pains and pleasuies ol. 34, 3S n. 
SanaibilitT. bias or qualitr of. what^ 43. 

— bias o^ its effect upon the motive of srmpathj, 313. 

— circumstances influ«ncing, considered at laige, 43-69, 

adventitious, what, 6$. 
analytical view of the, 6S. 



connate, what, 6S. 

effects o^ 317. 

exterior, 68. 

investigation o^ its utiUtv, 64. 

legisIaSon, how 6ur it can take aoooont 0C65. 

methods for giving effect to. 67. 

occasions demanding consadoratioii oC 66. 

personal, what, 6S. 

primarv, what, 6S. 

their importance in the apportionment of punishment, 66, 67, 182, 

190. 
effect of punishment varied by. 190L 
secondary, what, 68. 

— its degree, what, 43. 

— variations oi, illustrated, 43. 44. 

Sensuality, term applied in a bad sense to the motive of physical desire, 

105. 
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Sentence, an ultra legal, as rendering punishment inefficacious, 1 73. 
Servant, the condition of, in what respects advantageous, 264, 365. 

— offences touching, 264, 265, 266. 

their correspondence with those affecting the condition of master, 
265. 

— stealing, an offence against the condition of master, 262, 263; 

— and master, see Master. 

Servant-ship, or the condition of servant, see Servant. 
Services, connubial, 282. 

— see aUo Husband and Wife, 

— n^ative and positive, 232, 292. 

— of persons, as a species of property, 231 n. 

as the subject of an offence against property, 249: 

— wrongful withholding of, nature of the offence, 249. 

includes breach of contract, 249 n. 
Servility, of what class of motives it is an example. 108. 
Servitude, or the condition of servant, its various modes,. 2 63. 

the rationale of its modes belongs to the civil code, 264. 
' Servitus servitutis non datur," the phrase ridiculed, 13 n. 
Sex, as a secondary circumstance influencing sensibility, 58, 305. 

— the female, see Women. 

Sexes, the characteristic differences of the two in point of sensibility, 

compared, 58, 59. 
Sexual desire, a neutral term for a motive, 106. 
Shame, sense of, and fear of, 109. 
Slave and free, Aristotle's division of mankind into the dasses, noticed^ 

268 n. 
Skill, the pleasures of, 34, 35. 

— the pleasures of, the motive corresponding to, no name for, lay. 
Slavery, the condition of, analysed, 263. 

— a mode of the relation of master and servant, 263. 
Smuggling, as an offence, how classed, 288 n. 
Social motives, see Motives. 

Sovereign, the, or the sovereignty, what, 218. 

— the, to whom the character belongs, in the Boman Commonwealth, in 

the United Provinces, in the Swiss and in the Germanic body, ques- 
tioned, 218 n. 

— the, offences against, 214, 218, 289 n., 297. 

— power, a trust, 289 ». 

autocratic, what, 289 n, 

its branches, 289 n. 

mode of its acquisition, 289 n. 

its exercise or distribution, 289 n. 

officers executing, how controlled, 289 n. 
Sovereigns, the transactions of, inter «c, the subject-matter of inter- 
national law, 327. 

rules concerning them, how far properly termed laws, 327. 
Speculative motives, see Motives. 
Spies, see Espionage. 
Spontaneous, meaning of the term, 8^2 n^ 
Sport, love of, of what motive it is an example, 107. 
* Springs of Action, the Table of the,' a work of the author, cited, p7 n. 
State, the, the conception oi^ necessarily implied in that of legislation, 
322. 
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State, tbe, bow an act earn be detriMeaial to^ 205. 

— the daw of offencea agaiaat» «k Qflbnaea, FoObilieL 

— as affected bj setf-regardng <jg'HLM » JQ^ 
Station in life, mt Bank. 

Statoa, Me C?ondftion. 

Steadineaa, wbat, 49, 49 a. 

Stealing «M Theft. 

Strengith, as a drcimiatanee infloeBeiBg wiiininitj, 44, 46. 

— and bstfdiDeas, distingnidked, 47. 

— and bealtb, distinguiabed, 46. 

— bow meaanred, 46 a. 

— distingiDBbed as geaeral and particolar, 46 a. 

— of temptation, tee Temptation. 
8nbomati<»i, as an offence, 240 a. 
SnfliBranoe, pains of^ 41 a. 

Suicide, its dass among offences^ 246 a. 

— as an o€knoe against popobUion, 288 a. 

— pmusbBkent for, in E^idi btw, nneqnable, 191 a. 
Superintendent and sabordinate, the relatian of, na a civil eondition, 

ezamiDed, 260, 261. 
Superior, 258-260. 

— d<Mnestic, 260. 

power of the, its rationale, 259 a. 
Superstition, defimed as ' obeerrancea not dictated by tbe prindple of 
utility,' 59. 

— one of tbe terms a{qplied to the motive belonging to the rdUgious sanc- 

tion. III. 
Sui>er8titious terrors, tee Beligious. 
Support, pecuniary, chance of obtaining and liability to render, among 

— tbe respective advantages and disadvantages belcmging to certain rela- 

tions, 285. 
SymjMithetic bias, and sensibili^, what, 50. 

Sympathy or benevolence, the motive of, its relation to sensibility, 313. 
connexions in the way of, as inflnencing sensibility, 53. 

— pains of^ 40. 

among the derivative evils of punishment, 175. 

— pleasures of, the motive belonging to, vaiioos terms to denote, 113. 

examples of the various acts resulting from, 113, 114. 

— and antipathy, the principle ofi what, 15, i6. 

its opposition to that of utility, 15. 

its dictates sometimes coincident with those of utility, 18. 

a mere negation of all principle, 16. 

its application, illustrated, 16. 

the ground of approbation and disapprobaticm of conduct, 123. 

theories of the moral standard commonly referrible to, 1 7. 

forms under which the principle has appeared, 17 n., 18 n., 19 n. 

often the false groimd upon which punishment is apportioned, 151. 

conmionly errs on the side of severity, 20. 

occasionally too lenient if the evil is remote, 21. 

often followed under the name of the dictates of religion, 125. 



■ "Sable of tbe Springa of Action,' &c„ a work of the author, cited, 
Toe, aoD-pn^ent of a. An illusCratioa of the eliapee In which the 
of ao act may abow itself, 160. 

miachievouH, why, 160, 161. 

iCB fecundity of ouKchief, 163. 

offence of, how classed, 1S8 n. 
Teara, but slightly indicative of real grie^ 57 n. 

— Oliver Cromwell profuse in, ,S7- 

— women more readily moved to than men, 58. 
Temiperoment, tee Body, Mind. 
Temptation, the atrengtb og what meant by. 147. 

dispnaitioa of an offender, indications afforded by, 1 48. 1 80. 
the maxim that the poniahnient should riee with, stated, i; 
rationale of this propotiitloti exatuined, 1 79, 
dispute uf its truth ridiculed, 179 91. 
ground of tbe dislike to it. I J I . 
Tendency of an act or event, how estimated, 30, 31, 31, 70. 
ciicumstancBB upon which it depends, Ja, 71. 152. 
iodications of the disposttioa of tbe actor afforded by, exami 

iilustratad, 133, i34-'4i- 
mischievous. what, 151. 
Thaft or stealing, as an offauce against property, the ooncepti 






analysed, 

the part of the owoer, 

robbery, emhoEzlement, defraudment, a^tortioii, distinguished, ago, 

robbery, and the like oBencefi, penal labourwby an appropriate penalty 



;ot or of oo'operation u 
element in, 250, 251. 
, defraudment, a^to 



196. 



TheoloBical principle, the, what, 11. 

not really cliBtinguishable from that of 
or utility, il,2j, 12 n., Ii6. 

foUnweii as tbe dictates uf religion. 1 26. 
Threat, influence of, as a ground of exemption from punishmei 
Tiada, right to exercise a, as a condition, 132. 

— offmsive, lee OffaoalTa. 

Tranaitiva and intransitive, se* Aota. OSbnoea. 
Treaohety, why not a tit subject for legal punishment, 318. 
Tzeaaon, tbe offence of, 286 ». 

— positive atid negative, 2 S6 n. 
Treatiss. the, its original design, v, nii. 

— in what respects incomplete, vii. 

Trust, a, the conception of, examined, IJ3 et seq. 

terms used to express the relntion involved in, 21J, 22C 
may be either a benefit or a burthen, 33^. 
as beneficial, offences agiunst, 135, 237. 
as burthensoDie, offenoes against, 237. 13S. 
the exiBtenoe of, nature of (be resulting mischief i> 
against, 235. 

analysia of an offence against, 235, 2j6. 



lympathy, &c.. 
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Trust, a, a pxx>mi8e not necessarily implied in, 226 n. 

— abuse of, 239 and n., 342. 

— breach of, 239, 247, 352. 

and abuse of, distin^ished, 239 n. 

appropriate remedy in cases of, 197. 

bribery a species of, 240. 

an element in the offence of embezzlement, 250. 

positive and negative, what, 239. 

— cestui que, or beneficiary, 226, 226 n. 

— condition and, points of connexion between them considered^ 22^7* 2^^* 

and property, compared, 234 n. 

— disturbance of, as an offence, 239, 240. 

— exercise of^ or the office of trustee, offences connects with the 

234-238. 

— fiscal, 288 n. 

— judicial, offences against, 286 n. 

nature of the mischief consequent upon, 286 n, 

— novel terminology (derived from Greek) for some forms of. public, 216, 

287 n., 288 n,, 289 n. 

— offences against, a division of multiform offences, 208^.223^ etc. 

classification of, eonsidered, 207 n. 

divisions of, and their connexion with each other, 234 et seq. 

regarded as prejudicial to the beneficiary, 238. 

as affecting the exercise of the function of trustee, 234 etc., 

238 etc. 
their subdivisions, epitomised, 241. 
subordinate divisions of, 228. 

— private, semi-public, and public, 241, 260. 

guardiauship a, 270. 

— public, and public condition, how for equivalent conceptions, 2-28. 

various forms of, and offences against, 287-289. 

— sovereign power, a, 289 n. 
Trustee, 225, 226, 226 n. 

— offences affecting the exercise of the office of, 238 et seq. 

— prodigality of a, the offence of, 241. 

may be treated as a self-regarding offence, 241. 
Truth, as a supposed moral standard, 1 7 9i. 
Tumult, political, as an offence, 289 n. 
Tutelary or preserving motives, see Motives, tutelary. 
Tyrrel, Sir W., his killing of William II used in illustration< of the various 
possible mental attitudes at the time of an act, 85-87, 90-92. 
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Unadvisedness of an act, 89. 

— when termed * heedlessness,* 89. 

— Koman expressions indicating, 94, 95 w. 

— its effect upon secondary mischief, 164. 
Uncertainty of punishment, entails severity, 183, 184. 

— of punishment, an effect of its unpopularity, 199. 

— see also Punishment. 

Uiiconsciousnes8, a& to ciTcxxnvaXAXiG^a a^ttending an act, what, 71. 
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Vnoonsoiousness, as to circumstances attending an act— < 

as a ground of exemption from punishment, 1 74. 
Vnderstanding, the, as a supposed moral standard, 17 n. 

— and the will, as faculties of the mind, 97. 
Vnequable punishment, what, 190. 
Unfrugal punishment, what, 194. 

the death penalty an example of an, 197. 
Unintentional, meaning of the term, 82, 95 n, 

— acts, why not feared, 164. 
ITnintentionality, 89, 174. 

Universal jurisprudence, see Jurisprudence. 
Unnatural, the expression examined, 18 n. 
Unpopularity of a punishment, its iU effects, 198. 

a source of weakness in the law, 198. 

contributes to the uncertainty of its application, 198. 
Ustiry, how far an offence, ix, 252 n, 

— * The Defence ofi' a treatise of the author, referred to, ix. 
Utility, what meant by, 2. 

— conformity to, what meant by, 3. 

— dictates or laws o^ what, 3. 

— as the sole actual ground of approbation, and as the sole test of deserv- 

ing approbation, distinguished, 19 n. 

— a phrase preferable to those of ' good order,' * natural justice,* and the 

Uke, 17 ». 

— the principle of, consistent pursuit of, rare, 4. 

its supposed dangerousness 4 n. 

direct proof of its rectitude, impossible, 4. 

disproof of, impossible, 3, 4. 

the dictates of, those of enlightened benevolence, 12 1. 

often coincide with those of sympathy and antipathy, 18. 
explained, 2. 

foUowers of, stigmatized as Epicurean, 10. 
phrases alt^native to, i »., 5 n, 
prejudices against, method of surmounting, 5, 6. 
a principle how opposed to, 8. 
prmciples alternative to, 8. 
punishment, from its point of view, 170. 
terms * ought,' • right, ' wrong ' intelligible by reference to, 3, 4. 
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Value of pleasure and pahi, mode of estimating it, 19. 

Vanity, see Beputation. 

Variability, as a quality of punishment, 189. 

— see also Punishment. 

Vengeance, as a motive, why less alarming than that of pecuniary 

interest, 167 n. 
Vest and divest, the expressions as applied to trusts, 236 n. 
Vice, as a subject for legblative interference, 318, 320. 
Vilification or revilement, as an offence, 246, 247. 

— political, 289 n. 

* Volenti non fit injuria,' 171, 17a. 
Voluntary, various senses of the term, 82 i>. 
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'Wsrd, condhioii o^ wken it beeooftes one of pore davery, 269. 

— and gfBidnn. limila of tiior iw i ifiwal liglitB and dntioB, 369. 

— wet aUo Ooaordian. 

— -fihip, ii ihwr* aJfcrtiBg Hie condhioii o£, 272-274. 

their ootnddcnee with tiiose against guardianship, 
172-273. 

— perpetual, of nomen, me "WoBomL, 

^Wanfta, a man*s, amnostaneeB vpcn whifdi they depend, 52. 
'Wara, Holj, the remit of frlse no4ionB of region, 126, 140. 
'Wealmfiaa, in lefc i e nce to aenaOalitj, what meant by, 46 ». 
'Wealth, the pleaBores 0^ what meant fay^ 34. 
m o tivea coRe^onfii^ to. 107. 

— kure ci, among the most influential motireB, 167. 

— national, the, what, 217. 

an offence against, iriiat^ 217. 

and the public, the distincticm between, noted, 217 m. 

— the pnUic, iiMdiideB perBons and thin^ 217. 

an offence against, iHiat, 217. 
— • offences against Uie national and pnUic, 288 «• 
'Wedde rbum , Sir A. (afterwards Lord Boeslyn), his remarks upon the 

inincq>Ie of utility, criticised, 5. 
'Wer-geld, an example of an in^Mrfect adjustment of ponishment to 

offence, 199 n. 
'Whipping, as a punishment, 200. 
'Wife, condition o^ when it becomes one of pure slaveiy, 279. 

when it becomes one of pure slaTwy , historical examples o^ 279. 

offences to which it is liable, 282. 
'Will, the, act of the, a poddve act^ 98 a« 

— and intention, the terms used interchangeably, 82, 89. 

— and the understanding, contrasted, 88, 92. 

— as a mental fiMml^, susceptiUe of coercion, 243. 

— its state, in reference to action, an element in intentionality as to 

consequences. 71. 
'Wives, plurality of^ in Mahommedan countries, an illustration of the 

modification of which the marriage contract is susceptible, 280. 
Womeii, their difference from men in point of sensibility, 58, 59. 

— the perpetual tutdage of, 268 n. 

— their supposed mental imbecility, 268 n. 
'Wrong, right and, their meaning, 4. 
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Zeal, 'corporation,' or spirit, as a motive, rendered in French in the 
expression ' esprit de corps,' 113. 

— national, party, public, as motives, 113. 

— enthusiastic, fanatic, religious, superstitious, 11 1. 
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